
anc^ ^^oedmt/^ 


M0 

0ec/ii€ iAe ^liTtiied 
S^te 0eo^Ae o^ ^^idia 



THE GOVERNMENT 
OF ENGLAND 




THE 

GOVERNMENT OF 
ENGLAND 

- ■-■■■■ 


R. K. GOOCH, D. Phil. (OXON.) 

PROFESSOR OF POLITICAL SCIENCE 
UNIVERSITY OF VIRGINIA 





NEW YORK 

D. VAN NOSTRAND COMPANY, Inc. 

250 FOURTH AVENUE 




COPYRIGHT, 1937, 

D. VAN NOSTRAND COMPANY, JNC. 

AU rights reserved. No part of this Book may he 
reproduced in any form without permission in 
writing from the publisher^ except by a reviewer 
who may quote brief passages in a review to be 
printed in a magazine or newspaper. 


First Published, July 1937 
Refrinted^ May 1^41 ^ Afril 1^46 
January jg4y 


Printed . IN ■ the 'United ' .States of America 



To 

THE STUDENTS OF GOVERNMENT B4 
Past, Present, and Future 




PREFACE 


This little book is Intended to be a text-book. It does not 
incorporate the results of any special studies or particular re- 
searches. It has been written with no other thought than that 
of possibly being helpful to American college and university stu- 
dents. More particularly, it is offered to American undergrad- 
uates who, in most cases, will have had some formal instruction 
in respect of the American Constitutional System. If, by chance, 
the general reader anywhere or the non-American student should 
find the little volume either interesting or instructive, the result 
would be pleasant surprise. 

Presumably, all American college and university students and 
teachers of political science are in some degree troubled by the 
problem of method. . The question of emphasis in respect of 
^ffact’^ and principle is, apparently, ever with us. Little help is 
to be found in the platitude that both are important. The real 
problem Is to ascertain the best combination. The solution of- 
fered here pretends to “no finality. Jt would be a miracle if 
many teachers should not discover fault to find. The contents 
of the volume are based merely on the experience of one teacher. 
They are based on what that experience has suggested under- 
graduates ought to be told and on what that teacher’s memory 
suggests he wishes he had been told, when he was an under- 
graduate. 

The assumption is made here that, in American education, a 
shift of emphasis ought to take place when a student has left 
school and entered a college or university. The division may 
be arbitrary, but it ought to be made somewhere. The shift of 
emphasis involves a distinction which cannot be rendered banal 
through familiarity, — the distinction between ' ^dearning” and 
^^understanding.” College and university students ought, with- 
out neglecting the former, to place their primary emphasis on 
the latter. The present volume attempts to apply that assump- 
tion. College and university students who have studied Ameri- 
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can Government at a college and university level encounter^ 
when they come to the study of English Government, the prob- 
lems of universal principles, standards of comparison, and com- 
parative judgments. The problems would seem somewhat to 
differ according to whether differences or similarities are pri- 
marily involved. Thus, in the present volume, the attempt is 
made to treat fundamental differences between American and 
English Government, so far as possible, in terms of principle. 
Without any intention of encroaching upon the function of the 
teacher, analysis and explanation, rather than description, are 
stressed. At the risk of some appearance of superficiality, facts 
are somewhat less fully set out, illustrations and anecdotes are 
reduced to a minimum, and allusion is employed with a view to 
stimulating thinking and to provoking enquiry. On the other 
hand, where American practice has not departed fundamentally 
from its English inheritance, as for example in connection with 
the Judiciary and Local Government, the advantages of compari- 
son appear to be somewhat different. Hence, chapters that are 
concerned with those subjects tend to be more fully descriptive. 
In the one case as in the other, the sole effort, it may be re- 
peated, has been that of being helpful to the student. 
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CHAPTER I 


THE STUDY OF ENGLISH GOVERNMENT , 

The yokel who waSj on first acquaintance, contemptuous of 
Shakespeare, because, as he said, Shakespeare had merely strung 
together things that people have been hearing all their lives, 
suggests to the American student of English government a 
warning and a point of view. The warning is a warning to 
the effect that familiarity ought not necessarily to breed con- 
tempt. The point of view is one based on the simple proposi- 
tion that failure to think things in their proper order, chrono- 
logical or otherwise, leads easily to confusion in thinking. 

The American student of government who comes for the 
first time to the study of English government will almost cer- 
tainly be struck by many resemblances between his own govern- 
ment and that of England. Many of them involve things he 
has known all his life. He will also encounter many dissimilar- 
ities. Which of the two he will find more striking and inter- 
esting is likely to be largely a matter of temperament. Some 
people who are faced with the opportunities for comparison 
that inevitably face everyone find a certain real pleasure in 
observing differences. To them variety seems to be the spice 
of life. Other people undoubtedly derive genuine satisfaction 
from viewing things in such a way that general similarities 
manifest themselves. The order and the unity of things are 
to such persons greatly impressive. In reality, such a classi- 
fication of people is, as is so often the case with classifications, 
an over-simplification. No person sees nothing but likenesses 
or nothing but differences. Both tendencies will doubtless be 
found in all persons intellectually awake. It is merely that one 
tendency appears to be more pronounced in some people, the 
other in others. If the question should be raised of which 
tendency ought, without disregard for the other, principally 
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to be cultivated by students, the answer ought almost certainly 
to be returned in favour of. similarities. The attempt to appre- 
hend evidences' of unity in experience is directly in line with 
the true aim of education, V'hich, though it is often expressed 
' ill many , varying ways, ivill readily be agreed to involve the 
cultivation , of a scale of values that render as clear as possible 
the distinction between accidentals and the truly fundamental. 

The American student of government, as he learns things 
about English government, is undoubtedly frequently teiiipted 
to reflect that a thing is done in England just as we do it. To 
such a reflection in itself there is no great objection. At the 
same time, the tendency involved is a bad one. It ought not 
to become a habit. When, in matters of government, similar- 
ities are to be observed, the fact is that we do things like the 
English, rather than the other way round. It is a commonplace 
that English experience, especially in legal and governmental 
concerns, fQ|*ms the background of American principles and 
practices. It is a further commonplace that an extremely im- 
portant and interesting aspect of English political and constitu- 
tional history has . been its long, gradual, almost unbroken 
development. As a matter of fact, this history was, up to a cer- 
tain point, literally our own history. At that point, it is true, as 
has been well said by an American historian,^ the stream of 
history divides, one branch flowing in this country, the other 
continuing to flow in the Mother Country. Nevertheless, the 
two branches are not unconnected. Numerous interconnections 
continue to be formed. In other words, even at the present 
day, many interrelationships exist ‘between American and Eng- 
lish experience, many mutual influences are at work. This, in 
turn, is largely possible because of the very fact that the two 
branches, when they are traced backwards, come to a common 
point. 

Dissimilarities in respect of American and English govern- 
ment are, of course, instructive.^ At the same time, more 
warning is necessary, for more care needs to be taken, in con- 

A G. B. Adamsj Constitutional History of England (Revised ed.j New 
York, 1934)- 

- Cf. especially in this respect Ch. XIII, p. 209, infra. 
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iiection with differences than in connection with resemblances*. 
It is with respect to the first, not the second, that comparisons 
involving judgments of relative value are odious. Generaliza- 
tion, especially hasty generalization, Is not only frequently a 
mark of superficial and confused thinkings it is often an indica- 
tion of a reprehensible attitude. Where a person generalizes 
about differences between his own country and another, he not 
only often appears as uninformed and mistaken to a person of the 
second country as such a person would appear to him in analogous 
circumstances j he also not seldom appears to assume an obnoxious 
attitude of fancied superiority that is distasteful and irritating to 
others and that is detrimental to mutual understanding. 

Goncerning the matter of mutual understanding amongst 
the people of various nations, some simple paraphrase of Mark 
Twain’s remark about the weather seems to apply. There has 
been a great deal of talk about it, but no one seems to have 
done very much about it. No small beginning would be made 
if some kind of moratorium could be declared on the making of 
adverse generalizations about other countries. The late G. K. 
Chesterton made in this connection a suggestion of considerable 
merit. He proposed in effect that any person who felt inclined 
to utter an adverse generalization about another country should 
always introduce it by the formulation of a generalization about 
his own country that is at least equally unfavourable. 

Nothing could be more natural than that a student of political 
science should begin with a study of the government of his 
own country. At the same time, such priority for his own 
country clearly does not involve any necessary superiority. 
Indeed, the fact is perfectly manifest that two or more students 
of different countries who assume, each in his own case, that his 
government is superior to all others cannot all be right. A 
student of government does not extend his study from his own 
country to others for the purpose of establishing the superior 
importance of his native land. Indeed, he ought probably to 
be prepared to discover and to admit a certain amount of 
Inferiority. He cannot be seriously disturbed by the reflection 
'^ that one country rather than another is his own largely because 
of the accident of birth. There is a false as well as a true 
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patriotism. It is enough for a student possessed of true patriot- 
ism to study the governments of other countries with a view 
to increasing his understanding of government in general and 
of his own ill particular. 

An American student of political science requires no elabor- 
ate argument in order to be convinced that English government 
is the government to which he ought to direct his attention 
next after his own government. The very fact of a common 
history and background is justification enough. At the same 
time, English government deserves study in its own abstract 
right, so to say. This is supported by the fact that serious 
students of all countries, whether or not they are in the so-called 
Anglo-Saxon tradition, would probably agree in awarding to 
England the place of next importance after their own countries. 
The fact is that only a false patriotism can deny to,. England, 
in matters of government, a place of preeminence. Just as 
different individuals possess different talents and particular 
nations display their peculiar excellences, the specialty of Eng- 
land has *been, and is, government. The English have mark- 
edly excelled in governing themselves and in governing all 
kinds of other peoples. At the very least, they have been in a 
high degree successful. It seems correct to say that they possess 
a genius for government. Some people, it is time, tend to attri- 
bute English success in matters of government to luck; but, as 
Napoleon once somewhere observed, mastery over luck is a sign 
of genius. However that may be, rich experience, long tradi- 
tion, and largely unbroken historical development, combined 
with genius or luck or whatever it may be, have given to Eng- 
lish political institutions a quality that can justly claim primary 
attention from all serious students of government. 

Government, whether in the sense of an organization or of 
a process, is well known to be a principal concern of students of 
political science, whose true subject is The State. The reason 
for this is, of course, that government is the most vital element 
of the state. At the same time, the state is normally recognized 
to contain two elements that form its physical bases. They 
demand some attention in the case of any particular state. They « 
are territory and fofulation. 
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THE BASES OF ENGLISH GOVERNMENT; 

I. THE LAND 

The influence of geography on government has been siig- 
gesteci in numerous learned works. Nevertheless, no great 
learning^ — indeed, no great imagination — is required, in order 
to apprehend the importance of the fact that Great Britain is 
an island. A traditional connection with the sea has for long 
centuries influenced, and continues to influence, in countless ways 
the British way of looking at things. The isolation of an insular 
position has, of course, been largely responsible for a feeling of 
relative security. This feeling, in turn, has corresponded 
closely with fact. The island has been secure. ‘ Though, in its 
early history, it was often overrun, it has not in any real sense 
been invaded since the Norman Conquest. The simple connec- 
tion of this with the important fact, worthy of frequent repeti- 
tion, that English political and constitutional history has been 
a largely unbroken development, is manifest. 

Perhaps the simplest fundamental way of viewing the con- 
nection between geography and government is in terms of a 
political distinction made by Aristotle. The Father of 
Political Science differentiated the state as viewed in terms of 
mere existence from the state as thought of in" terms of its 
ultimate purpose. Under the first aspect, the state ^‘‘makes life 
possible.” The ultimate purpose of the state is to further the 
*^%ood life.” Yet, as is so often the case with distinctions, the 
two aspects of the matter are closely interconnected. . Thus, 
when mere existence is precarious, when the problem of mere 
existence is so acute as to demand primary attention, then the 
matter of the good life tends to sink into the background. The 

■■■ ■ 7 , 
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gieat problem of liberty, to take only one simple example, 
manifestly assumes a different aspect in conditions of peace 
and in the conditions present in a besieged city or a country 
at war. Serious effort to make life good must assume a certain 
relative stability, a certain minimum of security. It is probably 
not too much to say that the conditions growing out of the 
insular position of England have been responsible for the fact 
that England, in greater degree than any other country, has 
developed the governmental institutions and principles which 
seem best adapted to furthering the good life. 

The core, so to say, of the territorial basis of the English 
governmental system is composed of Great Britain and Nor- 
thern Ireland. Thus, the system being monarchical in char- 
acter, its technical designation is the ^^United Kingdom of 
Great Britain and Northern Ireland,” This designation, in 
turn, emphasizes the priority of two British islands. Though 
the British Isles, lying off the west coast of Europe, from which 
they are separated by the English Channel and the North Sea, 
consist of some five thousand islands, the principal one of them 
is Great Britain 3 and the second in importance is Ireland. 

Since the age of discovery, at the beginning of modern times, 
the British Isles have lain across the trade routes of the world. 
From this point of vantage, the British have pushed their trade 
to all corners of the earth, and they have established possessions 
in all parts of the world. These possessions, of course, make 
up the British Empire. At present, this Empire covers about 
one-fourth of the habitable surface of the earth. 

The island of Great Britain falls into the three principal 
divisions of England, Wales, and Scotland. These divisions, 
which are geographically and historically overlaid with rich 
and varied associations and memories, are, for governmental 
purposes, of minor importance. The principality of Wales, the 
rugged and mountainous nature of which rendered it always 
a strong bulwark against invasion, may be regarded as having 
been assimilated to England since the end of the thirteenth 
century. Though its conquest was not altogether completed 
at that period, the eldest son of the King of England has since 
that time been the Prince of Wales; and, since the same date, 
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Wales has been, for purposes of government,/ divided into the 
same kinds of local communities^ Scotland^ after being for 
centuries an independent and frequently a hostile kingdom, 
became subject to a commoii' King with .England and Wales 
at the beginning of the seventeenth century and became united 
with them under a common government' at the beginning of 
the .eighteenth,. 

.The principal, part of Great Britain ris England. According 
to the accepted etymology, its name is derived from one of the 
Teutonic tribes, the Angles, which, beginning in the fifth cen- 
tury, descended on the island, overran it, and finally settled it. 
It is, as Julius Caesar described it, roughly triangular in shape. 
Its greatest east and w^est width is 280 miles. Its length from 
north to south is 365 miles. England, together with Wales, 
is about the size of Scotland and Ireland combined, and of 
approximately the same area as the State of Michigan. With- 
out Wales, England is of about the same number of square 
miles as the State of New York. It may be thought of as 
roughly divided into a North and South, the South primarily 
agricultural, the North industrial. 

Ireland became united with Great Britain at the beginning 
of the nineteenth century. In 1921, about five-sixths of the 
area of Ireland, frequently referred to as Southern Ireland, 
assumed what is known as “Dominion status, under the name 
of the Irish Free State. The remaining sixth, Northern 
Ireland, remains an Integral part of the governmental system 
of the United Kingdom.^ 

The principal divisions of the United Kingdom,® for pur- 
poses of government, are Counties. This name, which is of 
French origin, came into use after the Norman Conquest. It 
is, in general, the same name as that of Saxon origin, the 
Shires. Originally, some Shires were small independent king- 
doms, which later became absorbed in larger kingdoms. Other 
Shires were established in the beginning as subdivisions of 
kingdoms. The present division of the United Kingdom Into 

" Cf. Ch. XVI, infra, 

“V., for these matters, Ch. XIII, p. 206, and Ch. XIV, p. 221, infra, 

^ CL Ch. XVI, intra. 
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Counties represents the historical culmination o£ the early 
division into Shires. The latter term is still frequently em- 
ployed in current usage. 

' 111, Anglo-Saxon England, the Shires were divided into 
Hundreds. These were in . some cases known as Wards and, 
in others, by the, curious name of Wapentakes. The origin 
and. nature of Hundreds remain somewhat obscure, and they 
are subjects of controversy on the part of historians. The 
smallest historical division was the Township (Tun). When 
the ecclesiastical Parishes were later established, they were in 
■'many Instances, the same as the .Tuns. The Tuns and the 
Hundreds fell into decay during the Middle Ages y but the 
Parishes survived. The Parishes, at the beginning of modern 
times, began to take on civil as well as ecclesiastical functions. 
At the present time, civil Parishes are the smallest territorial 
subdivisions for purposes of rural local government. Standing 
between the Counties and Parishes at the present day, in a 
position I'oughly analogous to the historic position of the 
Hundreds between the Shires and Tuns, are Urban and Rural 
Districts. In respect of local governmental arrangements, 
England and Wales are together to be differentiated to some 
extent from Scotland and from Ireland. 

From early times, large urban communities have tended to 
stand as exceptions in any symmetrical division and subdivision 
of England. Such communities are normally known as Bor- 
oughs. The term City, which is commonly employed in the 
United States, is in less frequent usage in England, being 
confined for the most part to municipalities that are seats of a 
Bishopric.^ The growth of urban communities has, of course, 
been a striking development of modern England. At present, 
there are about forty municipalities with populations exceeding 
100,000. Approximately two-thirds of them are situated in 
the industrial North. 

^ Y., for the special use of the term in connection with London, Ch. 
XVI, p. 2585 mfra. 
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2. THE POPULATION 

The total population of the United Kingdom of Great 
Britain and Northern Ireland is estimated, as of the middle of 
1935, at 46,886,000/ The increase in the last ten years has 
been about 4%, The birth rate is 15, the death rate 12. At 
present, females somewhat exceed males, the proportion being 
52% as against 48%. The population of England and Wales 
is 40,645,000, or slightly less than 87% of the whole population 
of the United Kingdom. The population of Scotland is a little 
more than 10%, and that of Northern Ireland a little less than 
3%' of the whole. The number of aliens in the United King- 
dom is round one-half of one per cent of the population. 

The total population of the British Empire is estimated at 
nearly 500,000,000. This is somewhat more than one-fourth 
of the inhabitants of the earth. The extentVof the Empire 
is so great that its population includes all kinds of peoples. So 
far as the United Kingdom is concerned, two races, Saxon and 
Celt, form primarily its demographic basis. The original 
inhabitants of the island, on the occasion of the successive 
invasions at the hands first of the Romans and then of the 
various Teutonic tribes, were Celts. These natives tended to 
be driven back from the southeastern part of the island. This 
section, which is now England, lent itself more easily to inva- 
sion than other parts of the island and had from nature 
endowments that rendered it more attractive to settlers. The 
people who finally emerged from the mixture of earlier tribes, 
like the Angles and Saxons, with Danes and with Normans 
are the English. The racial basis of the other and originally 
less accessible parts of the United Kingdom is largely Celtic. 
This is true of the Welsh, the Scottish, and the Irish. In mat- 
ters of government, the generalization may be risked that the 
English tend to furnish the solid and practical qualities which 
make for good administration and the successful adaptation of 
institutions to practical problems, and that persons of Celtic 

^ Statistics mar be found in convenient form in Siatisticd Abstract of 
the Vmtei Khigdom, 79th No., Cmd. 5144 (1936). 
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racej along with outstanding Jews, furnish qualities, like Imag- 
ination and vision, which are so important for leadership. 

There is an Established Church in England and an Estab- 
lished Church in Scotland. There are now no established 
churches in Wales and in Ireland. In general, the people 
possess complete freedom of worship. The official connection 
between Church and State in England has few, if any, impor- 
tant practical consequences for the governmental system 5 and 
the official connection between Church and State in Scotland 
is even less close,^ Statistics concerning religious affiliations 
are not readily available. The number of Roman Catholics 
in the United Kingdom appears to be about the same as the 
number of members of the Established Church of England; 
but the existence of large numbers of nonconformists causes 
Roman Catholics greatly to be outnumbered by Protestants. 
The number of Jews in the United Kingdom is estimated to 
be in the neighbourhood of 300,000. 

From the point of view of government, perhaps the most 
salient point about population is its density. In England and 
Wales, close to seven hundred persons to the square mile are 
on the average to be found. This means that in those areas 
the population is nearly five times as dense as in Scotland. In 
England and Wales, again, almost one-fifth of the total popula- 
tion is to be found in Greater London. Outside the metropolis, 
the population is, of course, denser in the North, where most 
of the larger urban communities are to be found, than in the 
South. In general, the important consideration is the large 
proportion of people living in urban conditions. The increase, 
after being exceedingly rapid in the nineteenth centuiy, has, 
in recent decades, continued, though much more slowly. At 
the moment, out of every ten people in England and Wales, 
eight are urban dwellers, and only two live in the country. 

^ Cf. Ch. Vin, A good brief account of the constitutional rela- 

tions of Church and State in Great Britain may be found in Wade and 
Phillips^ CoftstUutiond Law (Revised ed., London, 1933)? Pt. X. 



CHAPTER III 

: BRITISH NATIONALITY AND CITIZENSHIP^: : ; 

A population that is found anywhere on British territory falls^ 
roughly speakings into two categories. The same thing is, in 
general, true in other countries of the world. The two cate- 
gories, of course, include, on the one hand, persons who are 
aliens and, on the other, persons who are said to be of the 
nationality of the country involved. In Great Britain, aliens 
are, for many practical pui-poses, in a position that is not unlike 
the position of persons of British nationality. If aliens are 
present on British territory, they may move about freely and 
peaceably, indistinguishable in most respects from the British. 
Nevertheless, aliens are not in reality members of the British 
nation. They may, it is true, with comparative ease become 
British through naPuralization; but, as long as they are aliens, 
they are to be distinguished from the bulk of persons of British 
nationalitv. 

Nationality and nation, like so many of the concepts with 
which the student of government is concerned, are at the same 
time familiar concepts in common usage and concepts of a 
technical nature. This is to say that they share with most 
concepts encountered in political science the possession of both 
a noivlegal and a legal aspect. The two aspects are, of course, 
reciprocally related. The nonJegal in part determines and in 
part is determined by the legal. Thus, for example, in respect 
of nationality, a wholly legal idea of the phenomenon is too 
rigid and narrow, a wholly non-legal concept of it too vague. 

The nonJegal aspect of nationality may be said to be its 
common-sense, its general, its less definite and rigid, Its moral, 
or its sentimental aspect. From this point of view, accurate 
definition of nationality would seem to he for practical purposes 
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impossible. Many, it true, have been attempted, but none 
seems altogether acceptable. 

Various things may be listed as closely connected with a 
nation and, consequently, with nationality. Some of them are, 
ill loose thinking and speaking, assumed to be determining 
factors. However, no one of them is, strictly speaking, an 
essential distinguishing characteristic. Thus, such things as 
special environment, geographical unity, language, religion, and 
race may be successively passed in review in connection with 
what are recognized to be nations. It is abundantly clear that 
nations may exist in the absence of the characteristic proposed, 
and that, conversely, the suggested characteristic may always 
exist in the absence of a nation. On the other hand, all of them 
may be, and frequently are, contributing factors. But this is 
merely to repeat that exact definition is impossible. 

Concerning the whole subject of nationality on its sentimental 
side, the notions of Renan are, perhaps, as helpful as any that 
can be found. In his view, the determining factors of nation- 
hood are a rich heritage of memories and a desire and deter- 
mination to preserve those memories. Some difficulty, it is 
true, might be found in the attempt to frame a definition of 
a nation in terms of these elements, in such a way as not to 
define equally well the City of Oxford or Cambridge Uni- 
versity. Perhaps, the desire to become a state ought to be 
added. At all events, Renan has undoubtedly done well to 
point out that nationality is essentially psychological, that its 
roots are deep in the past, and that it is a rich and varied 
growth of exceeding complexity. 

The great variety of elements that constitute the British 
nation in its broadest aspect is a commonplace. All languages, 
religions, creeds, and races are found in a nation on which 
^^the sun never sets.^’ This is largely to 4)oint out that accurate 
determination of the unifying factor or factors, which is a 
difficult enough attempt in any circumstances, is, in respect of 
British nationality, a still more baffling problem. However, 
one advantage, at least, exists. A general statement of the unity 
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of British nationhood may be symbolized. The British nation 
owes and owns allegiance to the Crown.^ 

Just asj in general^ many nonJegal forces are at work behind 
laW;^ influencing it and being in turn influenced by it j so in 
the case of nationality, its various aspects of a sentimental char- 
acter in part determine such stipulations of law as regulate 
nationality and are in part affected by those stipulations. The 
law, it is true, may, from the sentimental point of view, appear 
at times to be arbitrary, rigid, and anomalous 5 but the law 
possesses the virtues of its shortcomings. It is, at least, definite 
and certain. It introduces a desirable element of accuracy. 

From a legal point of view^, nationality is acquired in two 
ways. The first is by birth. The second is through naturaliza- 
tion. In Great Britain, these matters are at present basically 
determined by a series of Acts of Parliament that were passed 
during the period 1914 to 1922. They are known as the 
British Nationality and Status of Aliens Acts. 

The acquisition of British nationality by birth Is, legally 
speaking, recognized to be acquired in accordance with two 
principles. These principles, which are of considerable an- 
tiquity, were incorporated into the Acts of I9I4-I922 from a 
basic Act of 1870. The principles are those of place of birth 
and of parentage. The principle that has regard for place of 
birth is known as the jus soli. It is of feudal origin and is a 
principle of the English Common Law. The principle of 
parentage is designated technically as the jus sangumis. It is a 
principle of Roman Law, which is said to be found likewise in 
early Germanic jurisprudence. In Great Britain — and, conse- 
quently, in the United States-— the jus soli is the primary prin- 
ciple and the jus sanguinis supplementary to it. Incidentally, 
on the Continent of Europe, this relationship is, in general, 
the reverse. 

According to the principle of jus soliy existing Acts stipulate 
that British nationality is acquired, aside from a few relatively 
unimportant exceptions, by all persons born within the terri- 
tory of the Crown. In this respect, the territory of the Crown 

^ Cf. Ch. Vni, injra. 
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incliides the ColonieSj British India, and the self-govemiiig 
parts of the British Commonwealth of Nations. It does not 
inclnde Protectorates. In the second place, according to the 
principle of jus sanguinis ^ dll persons born outside the territory 
of the Crown acquire at birth British nationality, if the father 
was, at the time, of British nationality. Most persons of 
British nationality, it must be manifest, acquire their nationality 
according to both the principle of place of birth and the prin- 
ciple of nationality of the father. Where British nationality 
is acquired according to one of the principles alone, the other 
is, in the circumstances, frequently operative, because applied 
by another country. Thus, if a child is born on British soil 
of parents who are not British, the child is British by virtue of 
jus soli; but, if the countiy to which the parerits are subject 
applies the /W sanguinis ^ the child will acquire the nationality 
of that country as well. Again, a child of a British father may 
be born outside British territory in a country that applies the 
jus soli. In both cases, the child acquires a dual nationality. 
Such a situation, however, does not usually present great prac- 
tical difficulties. In the second case, for example, law requires 
that registration of birth be made at a British Consulate^ and 
a person so registered must, upon becoming twenty-one years 
of age, make a declaration of intention to retain British 
nationality. 

Aliens may acquire British nationality through naturalization. 
In general, such aliens as desire to become naturalized may 
secure a certificate of British nationality, provided that they 
comply with several conditions established by law. They must 
have a sufficient knowledge of the English language; they must 
be of good character; they must intend to reside In British 
territory, or, elsewhere, to serve the Crown; they must have 
resided for five out of the previous eight years in British 
territory; and they must have resided in the tJnIted Kingdom 
for the year immediately preceding the time of application. 
The various legal provisions regulating naturalization are ad- 
ministered on behalf of the executive branch of government by 
the Secretary of State for Home Affairs. This official possesses 
complete discretion In the award of the certificate of naturallza- 
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tion. Once an alien has been allowed to take the oath o£ 
allegiance and receive a certificate of nationality, he may^ in 
certain cases, have his certificate revoked ^ but, otherwise, he 
acquires all the rights and privileges and assumes all the obli- 
gations and duties of persons who are of British nationality by 
birth. 
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POPULAR PARTICIPATION IN 
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CHAPTER IV 


VOTERS IN GREAT BRITAIN * 

The people are commonly said to govern Great Britain. 
The basis of this dictum is the fact that almost all adult 
British citizens are voters. In other words, these citizens, 
through the possession of the franchise, have an initial voice 
in determining how the country shall be governed, ' 

There are two franchises in Gi*eat Britain, the national and 
local/ The national is somewhat more liberal than the local. 
The local franchise, as a matter of fact, is, roughly speaking, 
at least as liberal in practice as the franchise of most democratic 
countries. The fact that the national franchise is still more 
liberal is merely marked evidence of the wide extent of the 
national suffrage. 

The fact that the present national British franchise is ex- 
tended so widely is determined by the existence of provisions of 
law that regulate the qualifications for voting. These pro- 
visions are contained in a great Act of Parliament, as amended. 
The Act is known as the Representation of the People Act of 
1918. It has been amended in several important respects, 
especially by the Representation of the People (Equal Fran- 
chise) Act of 1928. 

The Acts of Parliament of 1918 and 1928, which establish 
basic qualifications for voting that are as simple as can easily be 
imagined, may be regarded as the culmination, on the legal side, 
of a steady development towards the establishment in England 
of political democracy. This development took place within 
the course of a period of about one hundred years. The several 
stages of the development were marked by a series of historic 
Acts of Parliament dealing with the suffrage. 

^ V., for local suffrage qualifications, Ch. XVI, pp. 262-263, mfra, 
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Many definitions of democracy have been attempted^ but 
few, if any, of them give the impression of being either accurate 
or useful. At the same time, political democracy is, as a rule, 
recognized to be closely, and even inextricably, connected with 
political equality. Hence, since political equality tends to result 
from liberalization of the franchise, political democracy is, in 
a definite sense, to be judged by extent of the suffrage. Of 
course, few, if any, persons would seriously contend that mere 
extension of the suffrage is sufficient to bring about political 
equality and democracy. Nevertheless, liberalization of the 
franchise and growth of political equality and democracy have 
tended to proceed together^ and such liberalization is the 
simplest manifestation of such growth. This is the reason that 
students of government find so much interest in and attach so 
much importance to the stages by which development of 
qualifications for voting in England has taken place. 

I. ENGLISH SUFFRAGE HISTORY 

The outstanding date in the evolution of the present elec- 
toral franchise in England is 1832. This is, of course, the 
)^ear of the Great Reform Bill. It marks the beginning of 
modern English suffrage history. At the same time, an earlier 
.history extends backwards from 1832. Indeed, a journey in 
that direction does not encounter a significant date for four 
hundred years. Such a date is finally met in 1430. Before 
that year, again, an additional, if somewhat vague, period must 
be noted. 

An investigation of the history of English suffrage encoun- 
ters a definite difficulty. It is one that for the most part growls 
out of unfamiliar terminology. Of the expressions that are 
met with in this connection and that must be employed, many 
involve technical concepts of land tenure and the like. 
Modern students, more especially those who are not English, 
are likely to be unacquainted with such terms and to find them 
strange. The conclusion is simple. Importance attaches not 
so much to learning technical details as to understanding the 
fundamental situation involved. 
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i Study of the history of English suffrage must also recog- 
nize an important distinction. It is a distinction between rural 
and urban suffrage, between the County and the Borough 
franchise. 

Concerning suffrage conditions that prevailed in the period 
before 1430, scholars are not in agreement. So far as the 
Counties are concerned, it is certain that such voting as oc- 
curred took place in a County assembly known as the County 
Court. It is with respect to the question of who was present 
at such assemblies that controversy has existed. One school 
of opinion appears to hold that the County Court was composed 
of a restricted number of persons, consisting of one special 
class of land-holders. A second school believes that the com- 
position of the County Court rested on a much wider basis. 
The whole matter may be regarded as highly uncertain. With 
respect to the Boroughs, definite conclusions are even more 
difficult. Moreover, in the case of suffrage in the Boroughs, 
the uncertainty with respect to conditions likewise applies in 
considerable measure to the period following 1430 ; for the 
year 1430 is a landmark in the history not of Borough but of 
County suffrage. 

The eighth year of the reign of Henry VI (1422-1461), 
namely 1430, was marked by the famous Act of Parliament 
that has been called he first disfranchising Statute on record.” 
Whatever the uncertainties of the previous period, an Act of 
1406 had recognized voting in the County Court on a relatively 
wide scale. The Act of 1430 was considerably less liberal. It 
established what is known as the ^fforty shilling freeholder 
franchise.” This means that only such persons could vote as 
held on special tenure land of a certain value. The freehold 
tenure was equivalent to outright ownership. Anyone whose 
tenure was of a different kind did not qualify. The forty 
shilling value referred, according to a practice that continues 
to the present day, to iht annual value of the land. In general, 
this represents an amount based on what is reckoned to be the 
fair rental value for a year. Forty shillings, of course, repre- 
sented in the fifteenth century a sum of money that would 
today be many times as great. Generally speaking, the Act of 
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143 Oj it may be saidj restricted the suffrage to rich land-owners. 
Persons who owned land of a value less than forty shillings and 
persons who held land on other tenures, such as copyhold and 
leasehold, were all, of course, disfranchised. This remained 
the situation for four centuries. 

In the period of four hundred years between the Act of 1430 
and the Reform Bill of 1832, the County franchise was, ap- 
parently, less restricted than might appear. The practice seems 
to have grown up of dividing land-holdings in such a way as 
to serve the purpose of extending the suffrage. So far as the 
Boroughs were concerned, the qualifications for voting were 
exceedingly complicated and diverse. Each Borough tended 
to differ from the others. General principles are difficult, if 
not impossible, to formulate. Moreover, this chaotic condition 
with respect to the Borough suffrage was considerably aggra- 
vated by the situation that came to exist with respect to Borough 
representation. More especially, the Industrial Revolution was 
followed by the growth of large urban communities that were 
unrepresented as such j and this, together with the famous con- 
ditions that existed in connection with historical Boroughs,^ 
added to a growing dissatisfaction. There is no wonder that 
the great Act of 1832 was concerned primarily with the 
Boroughs. 

The Reform Bill of 1832 by no means neglected the County 
franchise altogether. The qualifications for voting were al- 
tered In certain technical respects. The forty-shilling free-hold 
qualification was somewhat modified, and other qualifications, all 
relating to property holding, were added. In general, the 
County franchise. It may be said, was somew^hat, though not 
fundamentally, broadened. In the Boroughs, the changes were 
more far-reaching. Aside from the extremely important stipu- 
lations calculated to remedy Borough representation in the 
direction of equalization,® the Act established the Borough 
franchise on a basis that represented a vast improvement. In 
the first place, the Borough franchise was made uniform. This 
meant that the chaotic complexity of four hundred years and 

^ V., for the ‘hotten” and ‘‘pockef ’ Boroughs, Ch. XI, pp. 157-158, mfra, 

^ CL ibid. 
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more iiad been almost wholly swept away. So far as qualifica- 
tions for voting are concerned, the principal qualification es- 
tablished was that of ^^occupiers of £io premises.- Thus, own- 
ership of property was not requii'edj but, on the other hand, 
those urban dwellers could vote who occufied premises of an 
annual value of £io. 

The Reform Bill of 1832 has been said to be the greatest 
single legislative enactment ever passed. However, a simple 
reading of its provisions might well result in wonderment at an 
appraisal in such superlative terms. Stipulations about free- 
holders and^ leaseholders and copyholders and occupiers do not 
naturally convey the impression of an epoch-making document. 
Nevertheless, the Act ought to be judged in terms of its funda- 
mental effect. It may be said to have accomplished by the 
orderly processes of government ^ a result that had required 
across the Channel, the great French Revolution. The Act 
transferred political power to those persons who make up what 
is variously designated the middle class, the trades class, or the 
bourgeoisie. More specifically, it created about half a million 
voters, thereby approximately doubling the number of persons 
possessing the franchise. This was, for the times, an immense 
accomplishment. In more modern perspective, much, of course, 
remained to be done. Even after the Act of 1832, only about 
one person in twenty-five could vote. Agricultural labourers, 
miners, and factory workers were still excluded from the suf- 
frage. The extension of the franchise to these classes was to 
be accomplished in subsequent Acts. 

The Representation of the People Act of 1867 was, again, an 
Act concerned primarily with the Boroughs rather than with the 
Counties. So far as the County franchise was concerned, only 
relatively minor changes were made. Agricultural labourers 
and miners were still excluded. On the other hand, the 
Borough franchise was greatly extended. This was accom- 
plished by the establishment of what is known as ^ffhe £10 
lodger franchise.” The accomplishment was that of a Con- 
servative Government,^ being called by Punch DisraelPs ^deap 

^ There were, it is true, threats of violence, 

^ V., in this respect, Ch. V, p. 39, injra. 
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in the dark.” The number of voters was again doubled. About 
a milliGii new voters were created, mostly among the class of 
skilled Industrial workers. 

The Representative of the People Act of 1884 altered only 
in detail the Borough franchise. The great accomplishment of 
the Act was to assimilate the County franchise to that of the 
Boroughs. In doing this, the Act extended the franchise to 
large numbers of rural workingmen. It doubled, once more, 
the total list of voters. 

Though the franchise in England was, during the period be- 
tween 1884 and 1918, still bound up with property, the suffrage 
was essentially democratic, in the sense that it approximated to 
universal manhood suffrage. Further liberalization of the male 
suffrage and extension of the franchise to women were the work 
of the Representation of the People Act of 1918 and of the 
Representation of the People (Equal Franchise) Act of 1928. 

The Representation of the People Act of 1918 was, of course, 
passed during the World War, in anticipation of elections to be 
held after the coming of peace. Since party lines were not 
drawn during the War, the . Act was a non-partisan measure. 
As such, it represented a certain amount of compromise. The 
result was that the Act contained certain anomalies; but these 
must be regarded as exceptions. The Act, as amended, estab- 
lishes qualifications for voting that are, generally speaking, as 
liberal as can easily be imagined. 

2 . EXISTING SUFFRAGE PROVISIONS IN ENGLAND 

The only national elections in England are elections of mem- 
bers of the House of Commons. Hence, national qualifications 
for voting ape the same as qualifications for voting in elections 
of members of the House of Commons. On the other hand, 
several kinds of local elections exist. Qualifications for voting 
In such local elections are, as has been said, different from those 
for voting in national elections; and, as a result, the national 
franchise must be distinguished from the local franchise. 

The simple formal test of whether a given individual can 
vote in national elections in England is whether or not the name 
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of such individual appears on the national register of electors. 
In general, no one whose name does not appear on the national 
register can vote in a parliamentary election^ and all whose 
names do appear there may vote. The register is prepared 
annually. It is prepared by registration officials, who ar^ gen- 
erally the Town Clerks of the Boi“oughs and the Clerks of the 
County Councils in the Counties. The principal obligation for 
the correctness of the register rests upon these officials. Nor- 
mally, a qualified voter need take no initiative in order to be 
placed on the register. However, anyone at all may claim a 
place on the register 3 and anyone at all may object to any claim 
that is made. Decision lies with the registration officials 3 but 
appeals may be taken to the courts. The annual revision of the 
register is made during a period of three months preceding 
October 15, on which date the register goes into force. The 
Representation of the People Act of 1918 stipulated that the 
register should be revised twice each year. By amendment in 
19265 this provision gave way to the present requirement of 
annualpreparation. 

The basic qualifications in England for securing a place on 
the national register of electors are those of (i) nationality, 
(2) age, and (3) residence. A voter must be a British citizen 
and must be twenty-one years of age. In general, any adult 
man or woman citizen is qualified to vote in a constituency, if 
such person has been a resident of that constituency, or even of 
an adjoining constituency, for three months before the begin- 
ning of the period during which the register is prepared or, in 
other words, for six months before the date at which the register 
goes into force. 

These basic qualifications may be seen to be extremely simple. 
No property qualification is required 3 and no distinction is made 
between men and w^omen. From sixty to seventy per cent of 
the population, it is estimated, can now vote. The basic pro- 
visions of the Representation of the People Act of 1918 abol- 
ished, in the case of males, all connection between voting and 
property, substituting the simple principle of residence; and the 
Act thereby abolished all remaining minor differences between 
Boroughs and Counties in respect of the franchise. The Act of 
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1918, however, did not immediately extend the franchise so as 
to include women on the same basis with men. The World 
War had ensured that British women would secure the vote; 
but to enfranchise women at once on the same terms as men 
would have created an electorate in which a large body of in- 
experienced women voters would have outnumbered the whole 
body of male voters. As a consequence, the Act of 1 9 1 8 estab- 
lished special suffrage qualifications for women. Not only was 
the age limit made thirty in the case of women; but women, 
in order to become national voters, had to fulfill, either in their 
own right or through their husbands, certain property quali- 
fications. All differences between men and women were 
abolished by the Representation of the People (Equal Fran- 
chise) Act of 1928, popularly referred to as the ^^Flapper Act.” 

The Representative of the People Act of 1918, as amended, 
incorporates certain exceptions into its terms. More especially, 
a few exceptions exist that involve the anomaly of plural voting. 
This situation, in turn, may be regarded as a result of com- 
promise necessary in w^ar conditions. 

The fact that a few persons, who, it must be remembered, 
constitute an extremely small part of the total electorate, can 
vote more than once is due to the incorporation into law of two 
qualifications, other than residence, by which adult citizens are 
entitled to secure places on the register of electors. One of these 
additional qualifications is a property qualification, the other an 
educational one. In the first case, an adult citizen who, for the 
same interval as in the case pf residence, has occupied, or whose 
husband or wife has occupied, business premises of an annual 
value of £10 is placed on the register of electors. In the other 
case, adult citizens are placed on the register for the University 
constituencies, if they are graduates of one of the Universities 
involved. Whatever the situation, no person, however many 
times qualified, may vote more than twfice in a given election or 
more than once in a given constituency. One of the votes must 
be cast by virtue of the residence qualification. 

Certain disqualifications are usually listed with respect to the 
franchise in England. Persons who are disqualified fall, in 
general, into two categories. In the first category are certain 
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persons^ nametyj infants and aliens, who do not possess the 
basic qualifications of age and nationality. In addition to these, 
a list of those disqualified contains certain kinds of persons who, 
though possessed of the basic qualifications, are specially in- 
capacitated by law. Such persons include peers, returning 
officers, lunatics and idiots, certain criminals, and persons con- 
victed of violation of certain provisions of law calculated to 
prevent elections from being corrupt or unfair. 
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■ POLITICAL PARTIES IN GREAT BRITAIN 

Experience and reason combine to suggest that, whenever 
large numbers o£ people are given a voice in the affairs of gov- 
ernment, the people will tend to fall into, or to form themselves 
into, political parties. In this respect, England is by no means 
exceptional. Indeed, much of the most important experience 
on which an intelligent understanding of political parties can 
be based consists of English experience. In this, as in so many 
other things, the relatively unbroken course of English political 
histoiy and the relatively small part played in that history by 
conscious planning give the impression that a student who 
directs his careful attention to English experience is likely to 
be at grips with the working of natural forces. 

Since political parties and a democratic governmental system 
in England have grown up together, each presupposes the other. 
Indeed, two governmental systems may be said to exist side by 
side, neither being comprehensible except in relation to the 
other. One is the theoretical lawbook group of institutions, 
which could not of themselves work in practice. The second is 
a practical system of political parties, which impart vigour and 
motion to what would otherwise be inert machineiy. 

Political parties were defined by Edmund Burke in a famous 
definition that has suffered little, if any, from much quoting. 
^Tarty,^^ runs his definition, ^fis a body of men united for pro- 
moting, by their joint endeavours, the national interest, upon 
some particular principle, in which they are agreed.” Analysis 
of these words will show that they clearly suggest two important 
aspects of political parties. In the first place, they point defi- 
nitely to a theoretical side of parties, to the fact that frinciple 
is involved. On the other hand, the definition clearly implies 
the existence in practice of organization. As a matter of fact. 
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difference of principle furnishes the basis on which in greater or 
lesser degree opposing political organizations rest 

Determination of the principle on which people become or- 
ganized into political parties is far from easy. In the first place^ 
human motives are involved 5 and human motives are difficult to 
understand. It is practically certain that the motives on which 
human beings act are often extremely complex 5 and any effort 
to apprehend such a complexus greatly risks the confusion that 
results from over-simplification. Moreover, human desires are 
involved. This causes articulate expression concerning motives 
to be very uncertain. What a person says about his own motives 
is frequently very different from wffiat other people say about 
them, and vice versa. Again, frequent confusion between means 
and end adds to the difficulty. People often become so excited 
about a method they desire to employ that they tend to make it 
an end in itself and to forget the end which the method was 
originally intended to serve. Indeed, this is frequently true of 
the organization itself of political parties. Organization at 
times becomes so rigid that even the alleged principles on which 
parties originally rested are obscured. It is especially in these 
conditions that expressions of doubt are likely to be heard con- 
cerning whether there is any real difference between parties. 
These and other difficulties are encountered when experience, in 
the form of history, is examined, and when reason attempts 
to find in it any order or principle. 

Burke suggested a clue to the principle that fundamentally 
distinguishes political parties, when he alluded to the ‘^ffiational 
interest.” This expression has many equivalents. ^Tublic 
good” and “general welfare” are only two of a large number. 
All of them are alike in that they attempt to express the end 
which government is conceived to serve. All political groups, 
presumably, would agree that government ought to promote 
the general welfare. What they appear jnost fundamentlly to 
disagree about is the terms in which the general welfare is pri- 
marily to be interpreted. This is what is involved in the basic 
issue between the interests of the few and the interests of the 
many, between the interests of the classes and the interests of 
the masses, between the interests of privileged persons and the 
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interests of the less fortuna^^ of the people. Anyone who 
will look with a little care may observe this issue rimning like 
a thread through all modern history. 

people who interpret the general wel- 
fare in terms of the interest of the few and people who inter- 
pret it in terms of the interest of the many, though it is basiGally 
always the same, manifests itself in many ways. Partly as a 
result of this, considerable variation in terminology is to be 
found. For example, one expression of the whole matter is seen 
in the increasingly familiar distinction between the Right and 
the Left. These terms are, perhaps, the most satisfactory that 
can .be employed in this connection. They possess the great 
advantage of suggesting a cleavage without suggesting what it 
is. In this respect, they are superior to the terms Conservatism 
and Liberalism, to which they, in general, correspond. 

The terms Right and Left, in their literal meaning, refer, 
of course, to a simple parliamentary practice on the Continent 
of Europe. There, as is well known, members of a legislative 
assembly sit in a semi-circular chamber, facing their presiding 
ofEcer. Members who think of the general welfare in terms 
of the few sit to the right of the presiding officer. Members 
who think of the general welfare in terms of the many sit to 
his left. On the other hand, seating arrangements for mem- 
bers in the English Parliament are entirely different. The 
members, of course, sit facing one another. Normally, the 
members that support the Government of the day occupy one 
side of the House, those forming the Opposition the other. 
Though the terms Right and Left are not infrequently em- 
ployed in modern England, they are not indigenous. They 
are decidedly less familiar than the terms Conservatism and 
Liberalism. 

In England, the twin terms Conservative and Liberal, and 
derivatives of these terms, though they have definitely tended 
to become generic expressions for a fundamental cleavage in 
political points of view, are only one example of terms that 
have been historically employed, in respect of a persistent dichot- 
omy. In other words, political opinion and political parties, 
like so many other aspects of government in England, are the 
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resultant of a long natural development^ and their nature is to 
be most properly understood only in terms of their history. 

The tendency for means and end to become confused in 
political controversy is well exemplified in Conservatism and 
Liberalism. ConservativeSj in so far as they are connected with 
conserving something, are, or have been, persons who believe 
that is an important means towards promoting the 

general welfare 3 and, in the same way, Liberals are, or have 
been, persons who believe that liberation is an important means 
towards promoting the genei'al welfare. However, since the 
fundamental difference between these two groups of persons is, 
in reality, determined by the terms in which they interpret the 
general welfare. Conservatism is identical with the Right and 
Liberalism with the Left only on the condition that conservation 
appears to serve the interest of the few and liberation that of 
the many. This identity undoubtedly existed at the beginning 
of the modern era. Inasmuch as the privileged few, in general, 
possessed power at that time, their interest seemed to be to 
preserve things as they werey whereas the masses and their 
champions thought that the general interest, as they interpreted 
it, would best be served by change. However, the modern his- 
tory of England, as of other countries, shows that not infre- 
quently the opposing camps tend on occasion to change and even 
to exchange their respective means. The difference as to end 
remains^ but circumstances cause methods to vary. This is at 
the basis of the confusion in thought between means and end 
that is so often encountered in recent times. It ought to sug- 
gest the need of constant care, when various practical subjects 
of disagreement are considered. 

The most fundamental practical question with respect to 
which a basic cleavage of political opinion may manifest itself 
is the question of regime. Opposing political camps not only 
may disagree about the system of government that ought to 
exist in a given state 3 they have so disagreed more than once 
in history. Thus, in England, the seventeenth century was 
marked by a struggle between the King and Parliament 
Opinion tended to divide on support of one side or the other. 
The issue clearly was one that involved the regime. More- 
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over, the issue tended to be the same as, or to coincide with, 
other issues expressed differently. The privileged few, who 
wished in general to conserve things as they ivere, supported 
the royalist cause. Those who interpreted the general welfare 
in broader terms and who favoured change and liberty, belonged 
to the parliamentary party. At the same time, the question of 
r^ime, though an extremely important question, is, after all, 
only a question of means. People are not in reality interested 
in a governmental system as such, but in the end it may be made 
to serve. Hence, in different conditions, the question may ap- 
pear in altered guise. Thus, in present-day England, the poli- 
tical system can scarcely be said to be an acute issue. All 
parties tend to agree on the regime. Hence, the matter is 
largely one of tradition. If traditional supporters of monarchy, 
the Right, remain the stronger supporters of the monarchical 
system, the Left for the most part at least accepts it. 

Two other imporant and fundamental matters that have his- 
torically been subjects of basic political disagreement are the 
Church and the Army. These two institutions symbolize the 
two great forces, the spiritual and the physical, upon which any 
political system must, in greater or less degree, rest. In general, 
the historical position of the Left has involved the contention 
that the Church and the Army have served as bulwarks for the 
interests of the privileged few. The Right has tended to accept 
this judgment, by regularly opposing change in connection with 
these institutions. This has, on the whole, remained the situa- 
tion, though here, as elsewhere, the passing of time serves to 
bring some modification. Thus, the religious issue is scarcely 
so politically important in England, with an Established 
Church, as in some other countries, like France for instance, 
where Church and State have been separated. And yet, Eng- 
lish tradition continues strong in this respect as in others ^ for 
religion is often an important clue to political differences. 
Typical members of the Church of England are, apparently, 
likely always to be found in the opposite camp from typical 
Nonconformists. So far as the Army is concerned, the historical 
situation has been analogous. However, positions in this re- 
spect might altogether conceivably be changed. To assume no 
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alteration would be to confuse again means and end* If those 
who iiiterpret the general welfare in terms of the interests of 
the masses should get a firm hold on political power, their 
attitude towards the Army would almost certainly, as numerous 
indications suggest, become considerably altered. 

The questions of regime, of Ghurch and Army, may, together 
with countless lesser matters connected with them, be regarded 
as essentially They have, however iiuportant they 

remain, tended, in recent generations, to become secondary in 
comparison with economic and social questions. It would be 
practically impossible to exaggerate the paramount importance 
of this far-reaching change. Incidentally, confusion of thought 
about means and ends, shifts in position, anomalies of termin- 
ology, and similar phenomena are to be explained primarily in 
terms of this very change. At the same time, the fundamental 
basis of cleavage remains the same. A relentless pressure of 
events causes the general welfare to be thought of and spoken 
of more than formerly in terms of social justice and economic 
equality j but the general welfare continues to be interpreted 
differently by those who interpret it in terms of the interests of 
the few and those who interpret it in terms of the interests of 
the many. 

I. PARTY HISTORY 

Any date that can be chosen as the date of the origin of 
political parties in England will leave the possibility of pointing 
to earlier events as containing something that could claim to be 
the germ of fundamental disagreement in political opinion. 
Hence, in this respect as in most others, a date serves merely 
as a convenient point at which to attempt the always difficult 
feat of picking up the thread of history in the middle of its 
course. Such a date in respect of English political parties is the 
year 1679. 

The convenience of the date 1679 consists in the fact that the 
terms Whig and To.r}^ were then applied to English parties 
for the first time. Not only does the appearance of those 
familiar terms give a modern flavour to political partisanship y 
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in generalj the parties themselves displayed characteristics that 
may be regarded as essentially modern. Before this time^ of 
course^ hostility of opposing political camps had iiianifested it- 
self on various occasions. To choose only two, separated by 
nearly two centuries from each other, the opposition of Lan- 
castrians and Yorkists and of Roundheads and Cavaliers is made 
familiar to ail children through their history-books. Such oppo- 
sition, however, was characterized by a report to armed force. 
Voting played at the most a very minor role. In terms of a 
familiar antithesis, breaking heads W’^as, more prevalent than 
counting them. This is not, of course, to say that armed force 
has played no part in modern political development. It is 
rather to emphasize thp usual connotation of modern political 
parties. In general, party politics operate in a normal manner 
only when peaceful conditions can be assumed. Opponents 
must agree at least on that. They must accept the existing 
regime at least to the extent of approving change only when 
change is effected by a method recognized as legal. The effec- 
tive possibility must exist that a political will other than that 
existing at a given time may be made to prevail without resort 
to violence. Roughly speaking, Whigs and Tories came into 
existence in conditions of that kind. 

In 1679, during the reign, that is, of Charles II (1660-1685), 
the Exclusion Bill was introduced into Parliament. This Bill 
had as its object the exclusion of the future James II, as a 
Roman Catholic, from the throne of England. Charles II met 
the threat to his brother’s succession by dissolving Parliament. 
New elections not having reduced the opposition to James on 
the part of members of the House of Commons, the King re- 
frained from summoning Parliament. Thereupon, persons 
opposed to royal authority and to the succession through James 
began to send to the King petitions urging the summoning of 
Parliament. They became known as ^^petitioners.” Supporters 
of the royalist cause found such petitions completely reprehen- 
sible. As a resulf^ the name '^abhorrers” was applied to them. 
Within a short time, each group applied to the other the most 
scurrilous terms available. In this way, petitioners became , 
Whigs, a name applied in parts of Scotland to outlaws who 
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were persecuted Coveiianters j and abhorrers became Tories^ a 
term designating a group of Irish bandits nominally attached 
to the Roman .Gathol^^^^ Church and to the royalist cause. 

The names Whig and Tory became^ as is well known^ firmly 
established. With the passing of time^they tended to dose their 
scurrilous connotations. Until well into the nineteenth century, 
they served to ciesignate two opposing political camps, the for- 
tunes of each of which successively ebbed and flowed. The 
name Whig gave way, about the middle of the centur}'”, to that 
of Liberal, The latter name has survived until the present 
day; whereas the former is commonly employed only in an 
historical context. Slightly earlier, Tories became known as 
Conservatives, a term that -continues, perhaps, to, be, the most 
suitable in England as a ' designation of the Right. However, 
late in the . nineteenth century, the term Conservative gave way 
to that' of Unionist; and the latter, as will -be seen presently, 
remains the technical name of the party. In current political 
discussion, the term Tory, with something of its original abusive 
character, is still frequently employed. 

In addition, to the two historical parties, other political groups 
have at times appeared on the scene. By far the most important 
of these is the party of socialists, known regularly as the Labour 
Party. 

/riie detailed story of party politics in England is so long 
that it is a subject worthy of special study in its own right. 
However, as even an outline is suiflicient to show, it is a story 
that is closely interconnected with the story of the struggle in 
England for political democracy, with the struggle, more lat- 
terly, for economic democracy, and with the development of a 
governmental system which has, in its growth, influenced and 
been Influenced by those relationships. 

The opening skirmish between Whigs and Tories, that is, 
the controversy over the exclusion of James II from the throne, 
resulted in an initial victory for the Tories. James II (1685- 
1689)5 of course, came to the thirone. However, the Tory 
triumph was short-lived; for the Whigs, in a successful Revolu- 
tion, drove James from the throne, placed upon it William and 
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Mary, andj thereby, firmly established the supremacy of Par-^ 
liament over the Kingd 

Though William III (1689-17025 Mary to 1694) owed 
his position on the throne to the Whigs, he hoped not to be 
wholly dependent on that party. Consequently, he attempted 
to follow the practice of chdosing his Ministers from both par- 
ties. How'ever, he experienced the fact that political conditions 
can be stronger than royal desire 5 and he became more and 
more dependent on the Whigs. Indeed, on one occasion, a situ- 
ation in which all the Ministers w^ere Whigs coincided for a 
short time with a Whig majority in the ITouse of Commons, — 
a condition that is often cited as an important precedent for 
existing governmental practice, in w-hich solidarity amongst the 
Ministers and between the Ministers and a parliamentary ma- 
jority is the normal situation.^ 

The experience of Queen Anne (1702-1714) was somewhat 
analogous to that of William III. She wished to draw her 
Ministers from both parties 5 but she was driven by circum- 
stances to become dependent upon the Whigs. However, in 
the later years of her reign, a reaction in the country brought 
the Tories into the ascendancy and Tory Ministers into power. 
These Ministers, in turn, largely staked the life of their party 
on the. question of who should succeed Queen Anne on the 
throne. They favoured the line of James II instead of the 
Hanoverian line, which had been chosen by Parliament in 1701. 

The success of the Whigs in securing to the Planoverians 
the succession to the throne ensured the dominance of that 
party. The Whigs enjoyed a period of supremacy of near!}’ 
fifty years (1714-1760) that spanned the middle of the eigh- 
teenth century. It w^as a period in which political organization 
was, not without considerable corruption, perfected, a period 
in which a policy prevailed that contained such important ele- 
ments as moderation, peace, religious toleration, freedom of 
the press, and freedom of commerce, and a period in which 
things like the foreign origin of George I (1714-1727) and 
George II (1727-1760), the supremacy of Parliament, and the 
^ Cf. Ch. VIb p. 88, 
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personality of Sir Robert^Walpole combined to establish the 
most characteristic feature of modern British governmentj the 
Cabinet Systemd; : : : 

Following the accession of George III (1760-1820) and ex- 
tending to the end of the reign of his successor^ George IV 
(1820-1830)5 a long period of Tory supremacy ensued. It was 
the period of the two William Pitts and Edmund Burke, of the 
ilmerican Revolution^ and, of course, of the French Revolution 
with its wars and those of Napoleon and their aftermath. 

The Whigs returned to power in 1830. From that time 
until 1874, with' a few brief intervals, they and their successors, 
the Liberals, remained in the ascendancy. The period was 
marked by many momentous ■ events. The Great , Reform Act 
was passed in 1832. There immediately followed a series of 
far-reaching reforms in respect of' things like local government, 
social and industrial conditions, education, 'and colonial slaveiy. 
Towards the end of the period, a second series of great reforms, 
under the leadership of Gladstone, followed a second Parlia- 
mentary Reform, which itself was somewhat anomalous in that 
it was accomplished in 1867 during a short tenure of power by 
Disraeli and the Conservatives. In 1835, the Tories had come 
regularly 4 o be known as Conservatives. For sonic years, party 
politics were marked by swift changes. , ..Party leaders moved 
from one camp to another. Parties broke up into groups, and 
new integrations took place. ■ .In 1845, for:example, a group of 
free-trade supporters of Sir Robert Peel joined with the Whigs 
to form the Liberal Party.;, Their 'apparently secure hold on 
power demonstrated the , necessity for the Gonservative Party 
to reform itself. This it did under the leadership of Disraeli j 
and the party scored a smashing victory at the polls in 1874. 

The period from 1874 to the World War was marked by the 
rivalry and alternate successes of the Liberals and Conservatives, 
led by Gladstone and Disraeli respectively and by their succes- 
sors. Amongst the momentous matters concerning which party 
lines were drawn was the question of the status of Ireland, 
Gladstone espoused the cause of Flome Rule for Ireland, a 
course that resulted in the separation from his party of a group 
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known as Liberal Unionists. , These secessionists subsequently 
joined^' the Conservative Party, which adopted- the label Unionist 
as a new. name. The last twenty .years ■before the World War 
were shared by the two parties in two equal periods of ascend- 
ancy, first the Unionists and then the Liberals holding power 
for ten years each. 

In the period of party development in England previous to 
the War, a matter of the utmost importance was the begiiiiiiiig 
of the political Labour movement. On the intellectual side, 
the ground was prepared by the Fabian Society, an organization 
founded in 1883. Membership of the Society included such 
well-known names as those of Wells, Shaw, and the Webbs. 
The organization, as its name suggests, supported a gradual in- 
troduction of socialism into the country. Its point of view was, 
thus, essentially different from that of the Social Democratic 
Federation; a Marxist organization whose more revolutionaiy 
views were, before the founding of the Fabian Society, the chief 
doctrinal influence on English socialism. An Independent 
Labour Party, which was socialist in its principles, was formed 
in 1893; its first success at the polls did not occur until 
1900. In the latter year, representatives of the Independent 
Labour Party and, more especially, of Trades Unions and other 
organizations formed the Labour Representative Committee. 
Its object was to secure representation of Labour interests in 
Parliament. As it succeeded, during the next few’^ years, in in- 
creasing its strength with unbelievable swiftness,^ it asserted 
itself to be the Labour Party. Before the War, it normally 
supported the Liberals j but, in the post-War period, it has 
grown so strong that the Liberals have tended to be almost 
ground to pieces between it and the Unionists. Though a three- 
party system has actually existed, evidence is not lacking that 
the two-party arrangement will more and more tend to be re- 
established. But whether three parties or two parties become 
the prevailing situation, the Labour Party appears certain to 
remain for a long time a major party. 

Since the War, the Labour Party has been twice in office, 

^ In the 1906 elections to the House of Commons, twenty-nine seats 
were won by candidates sponsored by the Committee, 
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though not in power. Some o£ its leaders also began in 1931 
a nominal participation in a party coalition. The only party 
that has been ^ble at any time during the period since the War 
to command a majority in Parliament and, therefore, the party 
upon which principally devolves responsibility for what has hap- 
pened in recent years is the Conservative Party. How'ever, an 
account of what has happened Jn the period involves an essay 
in current events rather than a study of the structure and func- 
tion of English government. 

2. PARTY PROGRAMMES 

In the perspective of present conditions, specific differences 
between the Conservative, the Liberal, and the Labour Parties 
are not easy to apprehend with accuracy or to state with confi- 
dence. It is a bold prophet who would predict the future of 
English Political Parties. Once the analysis of history and of 
basic general principles is deserted difficulties and uncertainties 
are manifold. 

One of the greatest obstacles to a clear view of practical diver- 
gencies between political parties is the highly relative nature 
of such divergencies. In England, as elsewhere, this manifests 
itself in respect both of programmes and of personnel. 

Political tenets are usually set out by parties in general terms. 
As a result, parties that might be presumed to differ funda- 
mentally from one another not infrequently describe their posi- 
tions in largely identical terms. In such cases, differences must 
be assumed to be differences of degree j and^they must be de- 
duced from divergent traditional attitudes and sentiment. At 
other times, programmes contain similar terms, but terms that 
explicitly state differences of degree. One party is in favour of 
a certain thing,— but so is another, except that it approves more 
of it or less of it. Even where political programmes appear 
to take diametrically opposite positions in respect of a certain 
matter, the difference in practice is likely to be less great than 
terminology would indicate. One is forced back to contempla- 
tion of confusion between means and end, with resultant con- 
fusion of expression and anomaly of position. 
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In respect of personnel^ the English Parties are not greatly 
different from the parties of other countries^ so far as tenden- 
cies towards subdivision are concerned. Not only is any Party 
likely to have a Right and Left wingj it possibly has a Geiitre 
as well. This tends to exaggerate the relative character of Party 
differences and to render clear-cut distinctions more difficult. 
Not only does a liberalj in general, appear conservative to a 
radical and radical to a conservative, and so oiij but shades of 
difference within a Party are frequently so great that a left- 
wing conservative and a right-wing liberal may present more 
points of similarity to each other than each does to the mem- 
bers of the other wing of his owm party, and so on. 

Prevailing attitude towards the regime, towards the Church, 
and tow^ards the Army remains perhaps the most convenient 
standard by wiiich to judge political differences between the 
present-day Conservative, Liberal, and Labour Parties in Eng- 
land. Yet, economic and social questions, as has been suggested, 
serve, much more than formerly and much more than political 
questions, to illuminate the deeper divisions between the Par- 
ties, And, in the one case as in the other, the most far-reaching 
consideration is the kind of terms in which the general welfare 
is interpreted. 

So far as the several aspects of the system of government in 
England are concerned, probably the most definite potential 
issue is the House of Lords.^ The Labour Party — at least theo- 
retically — favours its abolition. If a move tow\ards reform, 
should develop, initiative would be likely to proceed from the 
Conservative Party; for it would be glad to see the powor of the 
Lords strengthened. The Liberal Party would doubtless op- 
pose firmly any increase in power for the House of Lords* but 
it would probably prefer careful regulation of the LIpper 
House rather than its abolition. The Liberal Party seems to 
feel more interest in electoral reform than in any other political 
issue.^ Since, by means of a change in the electoral system, 
the Party would apparently increase considerably its represen- 
tation in Parliament, Liberal interest in electoral reform is 

^ Cf. CL XIIL p. 212, mfra. 
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easily understandable. The Conservative Party appears satis- 
fied with the prevailing system elections, and the Labour 
Party more interested in other things. The probable future 
attitude of the Parties towards Kingship is not easy to predict.^ 
The Conservative Party, the lineal descendant of the party 
that supported the King in the struggle between King and Par- 
liament, will certainly continue the most natural group of cham- 
pions of Kingship 5 but the situation which developed at the 
time of the abdication of Edward VIII indicates that, in the 
case of a King with apparent Left sympathies, the Conservative 
Paity will insist on a wholly powerless Monarch as strongly 
as the parliamentary party ever urged limitation of royal power. 
The Liberal Party will probably continue to maintain a senti- 
mental support of monarchy for some time to come; but it 
seems by no means impossible that the germ of republicanism 
cultivated by the Independent Labour Party may at no distant 
date spread throughout the Labour Party. 

The issue that cuts deepest in England is that of capitalism 
versus socialism. The Conservative Party, needless to say, is 
in general strongly opposed to socialism, the Labour Party op- 
posed to capitalism. The Liberal Party, after a long tradition 
for individualism, has recently deserted officially its theoretical 
laissez-faire zttitu.de in favour of a position that is sometimes 
denominated ^^capitalist collectivism.’’ These several economic 
positions furnish one of the best keys to the attitude of the 
Parties towards a large multitude of questions foreign, imperial, 
and domestic. At the same time, the differences between the 
Parties in respect of not a few questions do not appear very 
great. Moreover, the relative character of differences that has 
been mentioned appears here as elsewhere. Insistence by the 
Independent Labour Party and members of the Left wing of 
the Labour Party on the importance of a more aggressive atti- 
tude, looking in the direction of “socialism in our time,” is 
undoubtedly having a spreading influence; but the majority of 
the Labour Party continue at present to think of socialism in 
terms of “the inevitability of gradualness.” On the other hand, 
though the Conservative Party is distrustful of ideologies and 

^ Cf. Ch, VIII, p. io6, infra. 



44 


POPULAR PARTICIPATION 


instinctively opposed to innovations based on theory, some of its 
younger members, together with many Liberals, give some in- 
dication that they do not strongly object to a considerable degree 
of socialism, especially where the name is not used, if only they 
are allowed to muddle into it. 

The basic economic positions of the Parties influence their 
views and programmes in various ways. The Conservative 
Party, though in domestic policy it is not hostile to gradual 
reform in such matters as social insurance, slum clearance, and 
generally better housing conditions, is willing to approve only 
limited expenditures in these respects. The Party asserts its 
advocacy of reduced taxation 5 and financial stability is one of its 
basic tenets. ’ The Conservatives are willing to aid agriculture, 
desire to protect industry, and favour better marketing facilities. 
The Liberal Party has, in recent times, been strongly stressing 
large expenditures for extensive coordinated public works. The 
Party likewise officially advocates the public ownership of land. 
The Labour Party advocates thorough public control of the 
Bank of England and nationalization of the land, of coal min- 
ing, of transportation, and of other key industries. It does not, 
of course, oppose such reforms as Conservatives and Liberals 
are willing to accept 5 but it would go considerably further. The 
Party would like to see the Trades Unions largely unrestricted 
by law and the Cooperatives untaxed. Together with the Lib- 
erals, Labour advocates a higher school-leaving age. 

In respect of foreign policy, all three English Parties appear 
partisans of the League of Nations. However, in recent years, 
the Conservative Party’s feeling towards the League is undoubt- 
edly more luke-warm than that of Labour or Liberals. Again, 
the three Parties are agreed, though for somewhat different 
reasons, in favouring a strongly armed nation 5 but they differ in 
their attitudes towards the manufacture of and trade in arms. 
The Labour Party would abolish private enterprise in this re- 
spect 5 the Conservatives are opposed to such abolition 5 the 
Liberal Party favours rigid control. In general, the Liberals 
continue to be advocates of free trade. The Labour Party has 
for the most part been in this Liberal tradition, though they 
feel no objection to a certain amount of international regulation 



POLITIGAL PARTIES IN PREAT BRITAIN 45 

of trade. The Conservative Party has strong protectionist 
sympathies^ and it favours a considerable degree of economic 
self-sufficiency. 

The Conservative Party has much stronger feelings than the 
others concerning imperial relations. It advocates^ in particular j 
cooperation through a policy of imperial preference on the part 
of the members of the Empire. The Liberal Party is less in- 
terestedj and the Labour Party still less, in imperial affairs. 
Labour, on principle, proclaims its belief in self-government for 
India and, in general, its advocacy of more just treatment of 
backward peoples. 

The leadership of the Conservative Party has traditionally 
come from the upper social classes. The principal members of 
the Party are recruited from the aristocracy, from the clergy, 
and, in modern times, from big business. The strength of the 
Party has historically been centred in the predominantly agri- 
cultural areas of the South and East of England. In urban 
communities, it is largely concentrated in the more exclusive 
residential sections. In the Liberal Party, typical leadership has 
proceeded from the professional classes. The Party, in the 
days of its prosperity, was strong in the West and North of 
England and in most of Wales and Scotland^ but, since its 
recent decline in strength, it retains in these regions only a 
limited number of surviving strongholds. The backbone of the 
strength of the Labour Party consists of the Trades LFnions. 
Typical Party leaders have been Union officials. The recruit- 
ing of members of the Party from all classes has been one of 
the striking political developments in modern England. The 
mass of the membership is, of course, to be found in mining 
and industrial areas. 

3 . PARTY ORGANIZATION 

The close connection between political parties, which are for 
the most part extra-legal agencies, and the regular legal 
agencies of government is indicated by the organization of 
political parties. This organization has as its definite aim the 
playing of an effective part in influencing and controlling cer- 
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tain aspeets of governmental structure and governmental ac- 
tivity. In England^ the two historic parties possess organizations 
that are in considerable degree similar to each other. The 
Labour Party displays In this respect certain differences. 

The principal basic unit in the organization of English politi- 
cal parties is the local association. In general, a local associa- 
tion exists in each community that is represented in Parliament, 
though urban communities are in this respect apparently some- 
what better organized than rural districts. So far as structure 
is concerned, the central organizations for the most part con- 
fine themselves to recommendations with respect to local 
organization. The result is that considerable variation exists. 
The Labour Party, however, seems to secure rather more uni- 
formity than the two older parties. Local associations in some 
cases contain both men and women, whereas, in others, there 
are separate organizations. The composition of the associations 
is based on the representative principle. Rural Parishes, 
Wards, and the like, with their meetings, councils, and commit- 
tees, serve as basic units. In the older parties, membership in 
local associations is in theory based on election; but choice by a 
member of Parliament or else some form of self-choice appears 
likely to prevail in practice. So far as the Labour Party is con- 
cerned, the local organization, is a local Labour Party. Indi- 
viduals belong to such a party either in their capacity as voters 
or in their capacity as members of affiliated trades unions, social- 
ist societies, or cooperative societies. In general, local Labour 
parties appear to be growing in number; but constituencies exist 
in which no local party has yet been established. 

The primary interest of local associations has been the list of 
voters. Indeed, local associations originally came into existence 
after the Great Reform Act of 1832, and increased after the 
Act of 1867, order to render aid in preparing the lists of 
voters and in conducting elections. In this development, the 
event that most influenced the present organization of parties 
was the formulation in the late i86o’s of the Liberal Associa- 
tion of Birmingham, under the guidance of Mr. Joseph Cham- 
berlain. The work of organization is said to have been in- 
fluenced by American practice. At all events, a highly inte- 



political parties in great BRITAIN 47 

grated political maGhine was . built up in Birmingham on the 
representative principle^ with Ward Caucuses serving as basic 
units. The discipline enforced “was so strict that extraordinarily 
successful results were almost immediately realized at the polls. 
The Birmingham plan served as the model for other Liberal 
Associations 3 and it was, likewise, soon employed by the Con- 
servatives as well. In recent years, further extension of the 
suffrage, especially to women, has greatly influenced party 
organizationy but registration is not now a thing with which the 
parties need concern themselves. 

Supplementary to the attention that local organizations give 
to the voting lists are other functions that they perform. They 
hold meetings from time to time, issue written material of one 
sort or another, and, in general, undertake the various forms 
of propaganda that have come to be associated everywhere with 
party activity. The local organizations for a long time played 
a principal part in the choice of Parliamentary candidates 3 but, 
in recent times, the central organizations appear to be exer- 
cising increasingly great influence in this respect. In connection 
with local elections, which have traditionally been relatively 
free from party activities, local party organizations have been 
recejitly concerning themselves with the choice of candidates. 
In respect of this development, the Labour Party, coming upon 
the field with fresh vitality and strong discipline, has been 
especially influential. 

All of the British parties possess a national, as well as a 
local, organization. Each maintains” a permanent Central Office, 
which is the most important part of its organization 3 and each 
holds a large annual meeting of a national federation. 

The earliest central political organization to be set up In Eng- 
land was apparently the Liberal Registration Association, estab- 
lished In 1861. Somewhat later, the Liberal Party, influenced 
by its experience in Birmingham, formed in 1877 ^ National 
Federation of Liberal Associations, currently known as the Na- 
tional Liberal Federation. The Federation meets in an annual 
Council, composed primarily of representatives elected by the 
local associations, to whom are added officio ascertain number 
of party officials and others. The Council chooses certain offi- 
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cers and committees^ listens to speeches, and passes resolutions. 
It appears to play only a minor part in formulation of the party 
programme, this function being performed by the parliamentary 
party, which is composed of all the members of the party in 
Parliament. The party headquarters, the Central Office, main- 
tains a permanent organization, with a regular paid staff. It 
is in contact with the local organizations on the one hand and 
the parliamentaiy party on the other. It undertakes research 
and engages in various kinds of propaganda. One of its most 
practical activities is, of course, raising party funds. 

The Conservative Party established in 1867 the National 
Union of Conservative and Constitutional Associations. This 
Union continues to exist until the present day, though its com- 
position has naturally been somewhat modified with the passing 
of time. Its shorter title is Conservative National Union. The 
annual meeting, which is known as a Conference, is in a general 
way analogous to the Liberal Council. The Unionist Central 
Office is likewise generally similar to that of the Liberal Party. 

The annual national meeting of the Labour Party is known 
as a Conference. It is, like the meetings of the older parties, 
representative in its composition^ but the greater part of the 
delegates represent affiliated organizations of trades unions, 
socialist and cooperative societies, and the like. There are like- 
wise ex officio delegates. The Conference chooses certain com- 
mittees and officers. More especially, it chooses the Secretary 
of the Party, who together with the Treasurer, heads the Cen- 
tral Office. The Conference has more part than the corres- 
ponding organizations of the older parties in formulating the 
party programme. However, the parliamentaiy party exercises 
in this respect an influence somewhat analogous to that exercised 
by the parliamentaiy parties of the older parties. Labour, it 
should be noted, is organized on the industrial side into the 
Trades Unions Congress, which has many relations with the 
political organization, the Labour Party. The Congress holds 
its own annual meeting. 

The British citizen, in his capacity as a participant in the 
political life of the country, is not influenced merely by the 
party to which he may belong, in which he may become inter- 
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estedj or for whose candidate he may vote. A variety of mul- 
tifarious agencies of a political flavour exercise influence of one 
sort or another. Political leagues, clubs^ and societies abound. 
There are separate organizations for women and for the young. 
Schools and colleges exist that serve to educate political workers. 
Debates, excursions, card parties, teas, concerts, and the like are 
constantly taking place. And, finally, newspaper readers, and 
even persons who do not read them, are being influenced to an 
incalculable degree by the Press. How much such influence 
will be affected by broadcasting only the future will fully tell. 
In Great Britain, the quality of the most representative dailies 
and periodicals is in general at a veiy high level. The Press 
is beyond any doubt incorruptible. Wealth, of course, possesses 
here, as elsewhere, an advantage inherent in the nature of 
things; but, from a political point of view, the influence exerted 
is legitimate in the sense that a doctrinal or party bias is frankly 
assumed. 




PART III 

THE ENGLISH CONSTITUTION 




CHAPTER VI 


THE NATURE OF THE ENGLISH CONSTITUTION 

I INTRODUCTORY 

The nineteenth-century French writer, Alexis de Tocque^ 
ville, asserted, in an often quoted epigramme, that .the English 
Constitution does not exist. This affirmation is calculated to 
result in no little consternation for a person desirous of studying 
the English system of government. Such a student, in his 
earliest bibliographical efforts, will find numerous works, some 
of them running to a large number of volumes, that contain 
somewhere in their titles the very locution English Constitution. 
The question not unnaturally suggests itself whether all the 
writings listed actually deal with something that has no exist- 
ence. 

Without too curious an examination of de Tocqueville^s prob- 
able meaning, the assumption may be safely ventured that he 
had in mind a different concept of the English Constitution 
from that entertained by authors wffio write books about it. 
These writers must certainly, believe that the English Consti- 
tution exists. 

Where people have different concepts of the same thing and, 
more especially, where the concepts in question raise the problem 
of existence, experience and reason combine to suggest that 
much importance attaches to a careful examination of the ele- 
mentaiy principles and the fundamental considerations involved. 

An examination of some part of the age-old attempts to deal 
with the problem of existence will suggest that such attempts 
are inevitably and inextricably interconnected with the gram- 
matical concept of time^ or tense, A fundamental enquiry about 
anything tends to view the thing in terms of one, two, or all 
three of the simple tenses,— present, past, and future. In terms 
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of the present^ the enquiry becomes that of what a thing 
This is sometimes called the question of its nature. It is the 
primary and central aspect of most serious enquiry. At the 
same time, the answers commonly made to this question tend 
to appear unsatisfactory to serious enquirers j and this fact fre- 
quently causes a shift of point of view In terms of tense. A 
shift to the past, which frequently takes place with a view to 
getting knowledge of the nature of a thing, raises the question 
of what it has been. This is sometimes called the question of 
its origm. For students of Political Science, It involves, in large 
measure, studies in History. If, on the other hand, as fre- 
quently happens in connection with one or both of the other 
questions, the shift is to the future, the question becomes that 
of what a thing will he. The question is manifestly connected 
closely with that of what a thing ought to he. This is some- 
times called the question of end^ or of function. 

In practice, whenever the question is raised of what anything 
actually is, as distinguished from what it has been or may be- 
come, the answer will ^depend in large measure on the w^ay in 
which the thing is viewed. In other words, conclusions as to 
the fundamental nature of a constitution, like anything else, 
vary with the point of view from which it is considered. The 
conclusions vaiy, that is to say, with the emphasis employed. 
Experience shows that such points of view or such emphases 
' are fundamentally two in number. One of them tends to view 
a thing as a whole, or, in viewing a thing, tends to emphasize 
its general characteristics or its unity. It tends to consider that 
the nature of a thing is determined by Its form. The second 
point of view is that which tends to regard the nature of a thing 
as dependent on its composition. It is inclined to hold that 
what a thing is made of determines what it is. The emphasis 
is on substance. This distinction between form and substance 
is no less important for being familiar. At the same time, its 
familiarity, as much experience demonstrates, does not mean 
that the distinction is always borne clearly in mind. Indeed, 
failure to maintain it is frequently the source of much con- 
fusion in thinking. 

If a careful attempt is to be made to arrive at a complete 
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notion of what something is, an effort must be made to assume 
the points of view of both substance and form, at the same time 
and in their interconnections. Indeed, to view things with an 
emphasis on substance, on form, or on both is not only the in- 
evitable but the desirable consequence of any attempt to under- 
stand what the real nature of those things is. History, it may 
be repeated, may, of course, throw much light on what a thing 
is. In fact, a much repeated platitude tells us that we cannot 
understand things as they are without understanding them as 
they have been. At the same time, the two questions are mani- 
festly not identical. Experience shows that people often answer, 
as if by a natural instinct, the question of what a thing is in 
terms ,oi what it has been and where it came from. However, 
whenever this happens, the problem has been changed, often 
unconsciously and confusingly changed j and the point of view 
has been changed in the same way. So also, to the question of 
what a thing is, answer is frequently made in terms of what 
it may become or what it ought to become or what purpose it 
ought to serve. This is often a most important way of dealing 
with things. It Is often a most fascinating way of treating them. 
It is often, perhaps, the most satisfactory way of defining things. 
At the same time, it is not, strictly speaking, to be concerned 
with their nature. In reality, the question of the nature of a 
thing is a question of form and substance. 

In respect of the English Constitution, then, primary Im- 
portance attaches to an enquiry as to its nature. Moreover, the 
history of the English Constitution is generally recognized to 
be an extremely important subject. Its study can be highly valu- 
able in aiding an understanding of the nature of the Constitu- 
tion as well as in throwing much light on various other studies. 
Again, what the English Constitution may some day become or 
what it ought to become, what ends it serves and what purposes 
it ought to serve, are likewise matters of the highest moment. 
At the same time, all of these, though they are very closely con- 
nected with the question of the nature of the English Consti- 
tution as it is, are, it should be emphasized, In the strict sense 
difiEerent from it 
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■ 2* THE , LAW AND CONVENTIONS OF THE CONSTITUTION 

A serious effort to determine the nature of the English Gon- 
stitution mustj then, assume from the beginning the primordial 
distinction between form and substance. What the Constitution 
is, it may be repeated, can properly be understood only in these 
terms. More especially, no really valuable comparison can be 
made, except in these terms, between the concept of the English 
Constitution and the concept of a constitution like the American 
Constitution, which, incidentally, is certainly the kind of concept 
entertained by de Tocqueville. 

The American student who assumes, as he must in some 
sense assume, that there is an English Constitution and who 
compares it, as he will perhaps inevitably do, with the Con- 
stitution of the United States will doubtless be struck in the 
beginning more by differences than by resemblances. In the 
first place, this will be due to the fact that he is confronted 
with what is in considerable degree unfamiliar. Moreover, 
what is called the English Constitution and what is called the 
American Constitution are in actual fact different to a great 
extent one from the other. This is, in turn, closely connected 
whth the fact that the notion of v/hat a constitution is differs in 
marked degree in the two countries. Therefore,, the American 
student who asks what the English Constitution is receives an 
answer based on the assumption that a constitution is by nature 
something different from what he is accustomed to consider it. 
However, he may, though some difficulties connected with what 
is unfamiliar are involved, fairly easily succeed in understanding 
this different concept of a constitution. He may learn to em- 
ploy It for the purpose both of learning what the English Con- 
stitution is and of comparing it with the Constitution of the 
United States. 

An initial difficulty that faces an American student who un- 
dertakes to examine the nature of the English Constitution 
growls out of the fact that he himself frequently employs the 
epithet constitutional in two very different ways. He will prob- 
ably be able to understand and to surmount the difficulty when 
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he realizes that he makes this double usage. As a matter of 
factj both of the meanings are consistent with an ordinary dic- 
tionary definition oi constitutional as “pertaining to a constitu- 
tion,^^ Howevei-j the real question is, of course, what the con- 
nection is between that which is denominated constitutional and 
the constitution to which it pertains. In reality, an American 
naturally employs the constitutional sometimes to 

designate something that is an integral part of a constitution 
and sometimes to designate something that is not a part of the 
constitution in question but that is consistent with it. Thus, 
for example, the simple expression “a constitutional provision” 
is, in the absence of a context, highly ambiguous. It might 
mean a provision contained in and forming a part of a given 
constitution^ or, on the other hand, it might well refer to some 
provision, not contained in any constitution at all, which is, or 
which is declared by the Supreme Court to be, in accordance 
with or consistent with or not contrary to or not in violation 
of a given constitution. For several reasons, the second mean- 
ing is more naturally and probably more frequently employed 
in the United States than the first. At the same time, this 
meaning natural to an American student must be temporarily 
eliminated from an investigation of the nature of the English 
Constitution. The first meaning is the real subject of study. 
The problem, thus, becomes that of determining w’hat is meant 
when something is said to be of a constitutional character, in 
the sense of forming a part of a given constitution. 

In the United States, the test of whether a given provision 
is constitutional in nature, in the sense of being of a constituent 
character or of being an integral element of a constitution, is 
almost wholly a formal one. The simple test is whether or not 
the provision, no matter with what it deals, is contained in a 
single document agreed on all hands to be called the Constitu- 
tion. In the case of the Constitution of the United States, when 
the term Constitution is employed, the identity of the document 
to which reference is made is well understood. Many copies of 
the text of the document are available to everyone. Therefore, 
anyone can apply the simple formal test of looking into the 
document known as the Constitution, in order to determine 
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whether a given provision is or is not present there and^ there- 
fore, whether it is or is not of a constituent character. 

The existence in America of a document known as the Con- 
stitution of the United States, not to mention the existence of 
forty-eight analogous State Constitutions, explains in a simple 
way why the American view of the nature of a constitution is 
a formal one. Time has made such an emphasis natural and 
habitual. By the same token, the question of substance tends, 
with the passing of time, to be relatifely less emphasized. The 
further the Philadelphia Convention recedes into the past, the 
less likely is a person who comes to regard certain material as 
being constituent in character because it is in the Constitution 
of the United States to remember that the Framers of the 
Constitution had necessarily to employ some other standard ot 
judgment in deciding what was to be included in the Constitu- 
tion. To the question whether a matter is of constituent 
character because it is contained in the Constitution or whether 
it is contained in the Constitution because it is constituent in 
character, a modern American may well answer that the first 
alternative is correct^ but, before a constitution is framed, only 
the second answ^er is possible. The first or formal answer 
becomes the natural and established one, as has been intimated, 
with the passing of time. 

The American concept of a constitution, which views it as a 
specific document and which regards inclusion in its contents as 
the test of what is constitutional in character, is sometimes said 
to be a narrow concept of a constitution. The reason for this 
affirmation is that such a concept ignores the question of what 
characteristics distinguish the proper substance of constitutions. 
That this question, however, cannot be wholly ignored in 
America is indicated by the fact that judgments are not ^infre- 
quently encountered concerning the excessive length of State 
Constitutions and concerning inclusion in them of things which 
do not belong there. This clearly implies that a concept of 
what is constituent in character may exist and that a standard 
of judgment may be employed which are independent of the 
existence of a specific document. Manifestly, nothing else is 
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possible where such a document does not in fact exist. This is 
precisely the Situation in England. 

No single document, of course, closely analogous to the Con- 
stitution of the United States is to be found in England. Con- 
sequently, a different concept of what a constitution is must and 
does exist. This concept inevitably looks primarily to sub- 
stance rather than to form. It judges the constituent character 
of a given provision by the test of what sort of matter the pro- 
vision deals with, not by the test of where the provision is to 
be found. This is sometimes said to be the broad conception 
of the nature of a constitution as distinguished from the narrow 
conception, which goes no further than to identify a constitution 
with a specific document. 

The English concept of the nature of a constitution is a broad 
view for a very simple reason. Since the English Constitution 
consists not of provisions found in a particular place but of 
provisions of a certain kind, then everything of that kind must 
be included, no matter where it is to be found. In general, 
then, the English Constitution may be said to be composed of 
all provisions, whatever their form may be or wherever they 
may be found, that regulate the phenomenon of government. 
Inasmuch as the term government refers sometimes to certain 
individuals and sometimes to what they do, in other words, 
inasmuch as government is to be viewed partly as an organiza- 
tion and partly as a process, the English Constitution may be 
said to consist of the aggregate of provisions that determine the 
structure and the function of government in Great Britain. The 
test is, thus, one of substance. Any provision or every provision 
is a part of the English Constitution if it plays any integral role 
in regulating the composition and organization of the agencies 
and organs of government and in determining the activities that 
they perform. This is not to say that the matter of source can 
be completely neglected. In reality, the answer to the question 
of what provisions make up the Constitution of England leads 
directly and naturally to the question of what kinds of provis- 
ions are involved or of where those provisions are to be found. 
The essential point, it may be reemphasized, is merely that 
such provisions are not constitutional in character because they 
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are found where they are but that they are constitutional in 
character because they are closely concerned with the structure 
and function of government. When their nature has been 
determinedj theuj and only then, the question of their location 
becomes pertinent. As a matter of fact, the provisions of the 
English Constitution are to be found in several places. The 
kinds of places in which they are actually found, the materials, 
in other words, that must be . considered by, the student who 
seeks the provisions determining the structure and function of 
British government' are, in practice, frequently referred to/as the 
somces or the elem&nts of the English Constitution. 

In the Broadest view, the- 'stipulations of the. English Consti-, 
tution are generally recognized to find, as they, may readily be 
seen to have, their situs in. two different but closely related kinds 
of provisions.,'. The. distinction involved is that, between- La.w 
and what is commonly known as Convention. This means 
that some provisions of the English Constitution are legal in 
character, ' whereas others are non-legaT or extra-legal. ■ The 
two kinds;,, of provisions are, -of course, in a practical sense' 
intimately, interconnected,— in fact, they are inevitably similar, 
since they serve the common purpose of regulating questions 
of the structure and function of.^ govenim.ent. Nevertheless, 
they are, logically, different one from the other. Therefore, 
the Law of the English Constitution and the Conventions of 
the Constitution are mutually exclusive. They may also be 
regarded as all-inclusive. If a given provision is a part of the 
English Constitution, it is either Law or Convention. 

English Law, accoi'ding- to the usual classification, is either 
Statute Law or Common Law. As a simple consequence, such 
parts of the English Constitution as are legal in character form 
either a part of the Statute Law or of the Common Law. 

Statute Law consists, in general, of formal enactments or 
of what may be called legislation. In England, this involves, 
for the most part, Acts of Parliament. Therefore, the student 
who would examine the parts that, fitted together, make up 
the English Constitution must concern himiself extensively and 
frequently with statutes, or Acts ©f Parliament. Of course, 
such Acts as are not closely related to the structure and function 
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of government are no concern of the student of the English 
Constitution* In other words^ not all Acts of Parliament^ but 
only some of them, form part of the Constitution. Moreover, 
since the matter is one primarily of substance and not of form, 
the statute that forms a part of the Constitution is not ear- 
marked as such. It is to be distinguished from statutes that 
are no part of the Constitution only by the fact that it is 
dnectly concerned with government. It is sometimes, in this 
respect, said to be a part of public law as distinguished from 
private law. 

Comparison again between the English and American Con- 
stitutions should serve to clarify the particular nature of the 
English Constitution and the way in which statutes form an 
integral part of it. In this respect, perhaps the simplest con- 
sideration is the fact that many questions of governmental 
structure and function which are regulated in America by pro- 
visions of the Constitution are regulated in England by Act 
of Parliament. Thus, to take a simple example, the two-year 
term of the House of Representatives in America is provided 
for in the first Clause of the second Section of Article I of the 
Constitution of the United States 3 whereas the legal five-year 
term of the House of Commons in England is determined by 
the seventh article of an Act of Parliament known as the 
Parliament Act of 1911. In the English sense, it is true, this 
matter may be said, as In America, to be regulated by the 
Constitution. However, the point of the difference is clear 
enough. An Act of Parliament normally suggests comparison 
with an Act of Congress 3 and yet, in the case of the present illus- 
tration, a document on a higher plane than an Act of Congress 
regulates a matter in a way that Congress cannot alters whereas, 
in England, an Act of Parliament regulates the same matter, 
and, moreover, an Act of Parliament may alter it. On the other 
hand, an Act of Congress may determine a matter, such as the 
size of the House of Representatives, which does not differ in 
substance from a similar matter for which there is provision 
in the Constitution of the United States or from an identical 
matter regulated by a constitutional, provision in another so- 
called ‘‘Written constitution/^ similar in kind to the Constitution 
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of the United States. Such m Act of Congress is, in the Eng- 
lish, sense, a part of the constitution. In the American sense, 
however, this is, of course, not true. 

Statutes form, of course, an extremely important part of the 
English Constitution. Of at least equal moment for the student 
of the Constitution is the matter of the relationship of this 
element of the Constitution to other elements. As a matter of 
fact, the principle involved is very simple. Statutes constitute 
an element that is in a definite sense superior to the others. 
From a technical legal point of view, statutes take precedence 
over any other element of the Constitution, in the sense that 
a statute, in case of conflict, will always prevail. This does not 
mean, of course, that conflict is frequent or is normally to be 
anticipated. The legal relationship is merely rendered clear by 
the hypothesis. In reality, from the legal point of view, the" 
validity of an Act of Parliament cannot be questioned; for 
no law on a higher plane than a statute exists that could contain 
the standard of judgment by which validity could be measured. 
This situation is in part the cause and in part the effect of what 
is known as the legal Sovereignty of Parliament or of the King- 
in-Parliament. ' 

The far-reaching character of the legal power of the King-in- 
Parliament is sometimes alluded to in England through the 
aphorism that Parliament may do anything except make a man 
a woman. In reality, whatever may be the value of this state- 
ment for purposes of emphasis, it involves confusion in two 
ways. In the first place, if the power of Parliament be en- 
visaged wholly from the legal point of view, the proposition 
that Parliament cannot make a man a woman is inaccurate. 
Should Parliament for some reason incorporate a confusion of 
the sexes into a statute, then, legally speaking, a man would 
be a woman. Anomalies that are, perhaps, just as violent find 
their way from time to time into the law. On the other hand, 
if the question of the limitations on the power of Parliament 
be viewed as a practical rather than a legal matter, there can 
be no doubt but that Parliament would find many other thinies 
as dimcult to accomplish as to make a man a woman. The 
two apparently conflicting conclusions are the result merely 
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of looking at , the same thing in two different ways. Much 
experience shows that failure to distinguish the legal and 
noil-legal points o£ view is the cause of frequent confusion of 
thought. The two points of view are different, no matter how 
elGsely interconnected. 

From the legal point of view, an Act of Parliament, it may 
be repeated, cannot be declared invalid as being in conflict 
with a higher type of law. No such higher law exists. At the 
same time, the possibility will naturally suggest itself that 
two Acts of Parliament may be in conflict ivith each other. As 
a matter of fact, the problem involved is solved by the simple 
principle that a more recent Act of Parliament takes precedence 
over a less recent. In practice, an Act of Parliament, when 
passed, may contain in it one or more provisions expressly re- 
pealing existing provisions of statute law; but, even in the 
absence of such express repeal, any provision of an Act that 
conflicts with a provision already existing repeals automatically 
the earlier provision. 

The principle of the legal supremacy of Parliament and the 
principle that regulates the matter of two conflicting provisions 
of statute law help to explain the status of certain ^fundamental 
and historical documents,” which are sometimes referred to 
as .a distinct element or source of the English Constitution. In 
reality, such ^^documents” possess the general character of 
statutes. Inasmuch as a stature forms part of the English Con- 
stitution only when It regulates some question connected with 
the structure or function of government, this very fact causes 
such a statute to be of more than average importance and 
interest. At the same time, from amongst statutes of this 
kind a list may undoubtedly be drawn up including Acts that 
for reasons largely historical are of outstanding importance even 
in comparison with other statutes regulating essential govern- 
mental matters. No objection, it would seem, exists to award- 
ing a place of honour to these historic “documents” 5 but any 
recent statute, though it is unlikely to be in conflict with pro- 
visions of these legal landmarks, would none the less in law 
take precedence over them. 

Well known “fundamental and historical documents” include, 
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amongst others, such examples as the Habeas Corpus Act, the 
' several Acts dealing with the suffrage, and the Acts of Union 
' with' Scotland and Ireland. Of -even greater renown, perhaps, 
are the three parts that make up what the elder William Pitt 
called the Bible of the English Constitution, — namely, Magna 
Carta, the Petition of Right, and the Bill of Rights. 

Magna Carta (1215) stands at the beginning of the Statutes 
of the Realm. This great document cannot without anachron- 
ism be literally considered an Act of Parliament 3 but ilcts of 
Parliament may, without undue violence to the facts, be re- 
garded as in direct line of descent from Magna Carta. Magna 
Carta is technically an enactment of the King, with the advice 
of his Great Council j Parliament grew out of the Great Coun- 
cil 5 and, even at present, an Act of Parliament is technically 
enacted by the King, ^^with the advice and consent’^ of Parlia- 
ment. At all events, any and all provisions of Magna Carta 
may, legally speaking, be validly repealed at any time by an 
Act of Parliament. 

Petitions of right, as is well known to lawyers, are employed 
in England at the present day. They serve very much the 
same purpose as is served by an action in the Court of Claims 
in the United States. In theory, they are addressed to the 
King. The famous document (1628) from the reign of Charles 
I (1625-1649) is shown to stand in a class by itself through its 
designation as the Petition of Right. Students of English His- 
tory will remember that both Houses of Parliament were as- 
sociated in presenting the Petition to the King and in securing 
his assent to it. The Petition of Right, therefore, does not 
differ in principle from an Act of Parliament. Moreover, the 
legal relationship between the Petition of Right and any later 
Act of Parliament is such that the Act of Parliament, in the 
unlikely event of conflict, must prevail. 

Finally, the relation between the great English Bill of 
Rights (1689) and an Act of Parliament is peculiarly interest- 
ing and instructive.. This is 'especially true in connection with 
American practice. In the United States, certain provisions of 
the English Bill of Rights have, as is well known, been copied 
word for word, without the change of a comma, both into the 
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Constitution of tlie United States and into various State Consti- 
tutions. These provisions, together with others that make up 
bills of rights in America, are, of course, limitations on statute 
making authority. As every student knows, an Act of Congress 
or an Act of a State Legislature must not, on penalty of being 
declared invalid, violate any part of the bill of rights involved. 
In England, on the other hand, the provisions of the Bill of 
Rights are, legally speaking, not of greater force than the pro- 
visions of any later Act of Parliament, the latter, it must now 
be perfectly clear, prevailing in case of conflict. Indeed, the 
student of history will remember that the English Bill of Rights 
is, in the most literal sense, itself an Act of Parliament. In 
what were, legally speaking, conditions of revolution, acceptance 
of the Bill of Rights by William and Mary was made the condi- 
tion of their ascendihg the throne j and then, when the regular 
constituent elements of the statute-making authority, Crown, 
Lords, and Commons existed again^ the provisions of the Bill 
of Rights were enacted into law. 

Some importance, in this connection, attaches to provisions of 
administrative regulations emanating from governmental agen- 
cies and, more especially, to judicial decisions in their relation 
with Statute Law, As a matter of fact, conclusions in the 
wTole matter depend largely on the theory of law that is 
accepted. In England, it is not altogether surprising to find, 
legal theory does not on the whole appear to assume very im- 
portant proportions. In general, one or the other of two views 
seems to prevail. In the first place, certain' persons ad^mcate 
a theory of the nature of law which is expressed in the pro- 
position that only Parliament caii make law. All provisions 
that have the efFect of law but are not literally contained in an 
Act of Parliament owe their legal character, according to this 
view, to the fact that authority for their existence can be traced 
directly or indirectly to Parliament. Whatever may be the 
agency that in a practical sense has formulated their terms, these 
provisions are held to have been made, strictly speaking, by 
Parliament. An Act of Parliament contains in itself, so to say, 
both any administrative regulation for which authority may be 
found in its terms and any judicial decision that renders its 
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meaning clearer. In the latter respect, the judges, according to 
this view, do not, strictly speaking, make law. They, , in reality, 
merely discover in . the law meaning that was there undetected 
„ in it all: ..along. The whole view, many persons feel,, is .; highly 
abstract. It may fit the facts with a kind of accuracy j but it 
appears rigid and forced. What it gains in unity and apparent 
simplicity, it more than loses, according to those who do not 
accept it, in its remoteness from matters of practical experience.. 
For these reasons, a second view is, in the opinion of many 
persons, more acceptable. This second and more practical view 
involves the relatively simple concept of ^hion-sovereigii law- 
making bodies.’^ As this phrase clearly implies, other agencies 
than Parliament are recognized to make law in practice. Such 
agencies should not, of course, attempt to make law beyond 
their recognized authority j but Acts of Psi’iiament, instead of 
being viewed as containing in them everything done by their 
authority, are considered merely to define the spheres within 
which administrative officials, local councils, and other non-sov- 
ereign bodies make law. In the same way, this view recognizes 
frankly that judges make law. A judicial decision may in prac- 
tice result in legal relations that for practical purposes cannot 
be said to have existed before the decision was made; and, 
according to this second theory, no practical pm-pose can be 
served by denying that this involves judge-made law\ At all 
events, whichever view is accepted, the general nature of Statute 
Law as an element of the English Constitution need not be 
obscured. 

The matter of judicial decisions and of their relationship to 
Acts of Parliament forms, perhaps, the simplest transition from 
Statute Law to the other great division of English Law, 
namely, the Common Law, The bulk of the Common Law 
is closely connected with judicial decisions. The simpler 
aspects of the matter appear clear enough, though statements 
concerning them vary to some extent with the legal theory 
assumed. If only Parliament makes law and the Common Law 
is law, then Parliament must make it. Such a view may be 
supported by the argument that Parliament, which may at any 
time change the Common Law, in effect enacts it by not molest- 
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ing it. This argument was strikingly phrased by. John Austin/ 
who stated, that ^Vhatthe sovereign permits,' 'he commaiidsd^ 
This somewhat forced analysis would, if consistent, make Par- 
liament the source of a provision of the Common Law and, 
.moreover, the source of .a judicial decision declaring the .pro- 
vision. ■ On the other 'hand, even if the Common Law be 
considered historically rather' thaii' .analytically,' that is to say, 
without regard for its present relationship to .Parliament and 
Statute ■ Law, the two different views of judge-made law, may 
still be applied.. In the one case, the judges,' are said .not to 
have made but to have discovered the Common ' La'W,. which, 
in this context, would have to be regarded as having existed 
since time out of mind. The other view would insist that for 
all practical purposes judges make, or historically did make, the 
Common Law., 

Plowever all this may be, the great body of the Common 
Law contains numerous provisions that are intimately concerned 
with the structure and function of English Government and 
that are, accordingly, part of the English Constitution. That 
these provisions are, from an analytical point of view, subject 
to modification or abolition by provisions of Statute Law" should 
not be conceived as implying that Common Law and Statute 
Law are frec]uentiy in conflict. On the contrary, they are by 
nature such that conflict is in practice unlikely. They normally 
supplement each other. Statute Law assumes, so to speak, the 
existence of the Common Law. The latter is, as it were, the 
basis on which the former rests ^ or, to change the figure of 
speech, it serves the function of mortar, binding together the 
bricks, which in this figure statutes are. For example, one of 
the historic documents of the English Constitution, the Act of 
Settlement of 1701, in, regulating the matter of succession to 
the throne, “ not unnaturally has occasion to refer to heirs. This 
represents a simple assumption of the existence of the Common 
Law; for the Common Law regulates the matter of heirs in a 

^Austin ( 1 790-1 8 5 9) delivered lectures on Jurisprudence at Uni- 
versity College, London, that are commonly considered to establish his posi- 
tion as father of the modern English Analytical School of Jurisprudence. 

^ Cl Ch. VIII, p. 96, infra. 
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weli-establislied and well-understood manner. Hence, the ract 
that the present sovereign, rather than some other, occupies the 
throne is due, so to say, to Statute Law and Coniiiion Law, 
acting together in a mutually supplementary way. 

In England, law is not infrequently defined as consisting, for 
practical purposes, of such rules as the courts will enforce. This 
clearly emphasizes the sanction of law as its characteristic tea- 
ture and, moreover, associates the binding character of certain 
rules of conduct with legal sanction. .Such emiphasis and asso- 
ciation should not and, indeed, cannot obscure the fact that there 
exist many rules without legal sanction which are just as bind- 
ing, to say the least, as rules of law, in the sense that their 
violation is, if anything, less frequent in practice than the vio- 
lation of rules of law. In reality, it is perhaps fair to say that 
typical rules of a binding though non-legal character are such 
that their violation is all but inconceivable. Since compliance 
with these rules is confidently anticipated, they have no !ieed 
for sanction of the legal type. 

Many binding rules of a non-legal character determine im- 
portant matters — often matters of transcendent importance — 
connected with the structure and function of English Govern- 
ment. They are what have come to be known as Conventions 
of the Constitution. The most familiar example, perhaps, of 
this kind of rule is the Convention which requires that the 
Cabinet must possess the confidence of a majority of the House 
of Commons.^ The far-reaching character of this and many 
similar Conventions would be difficult to overemphasize. In 
the absence of these Conventions, the structure and function of 
English Government, and hence the English Constitution, 
might well be very different from what they are. At all events, 
these Conventions effectively regulate various matters of gov- 
ernment. To raise the question of their violation is in large 
measure fruitless 5 for they are not violated. Absence of legal 
sanction has no real bearing on the effectiveness of the Con- 
ventions. The concept of such sanction merely serves as a basis 
for classification and as a practical means for distinguishing 
Law and Convention. - This is not to say that the question of 
^ V., Ch. IX, p. 128, infra. 
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tlieoretical violation of the Conventions of .the Constitution is 
never raised. The question merely belongs to the realm of the 
highly theoreticai and the hypothetical. Violation of a law 
normally leads to a definite set of consequences, for violation 
is anticipated by the very act of establishing a sanction., ' So, 
from the nature of the case, an intimate interconnection exists 
between the two facts that, in the first place, Conventions are 
without legally defined sanctions and that, in the second, vio- 
lation of Conventions is not anticipated. This means, in turn, 
that the consequences of violation are problematical and that, 
hence, the question is one that peculiarly lends itself to ^^hypo- 
thetics.” Slightly more importance, perhaps, attaches to the 
question, ‘which is also largely theoretical, why the Conventions 
are so scrupulously observed. 

The effectiveness of the Conventions of the English Consti- 
tution would seem to be a particular case of a general phenom- 
enon. Not much observation is necessary in order to estab- 
lish the proposition that many people do many things regularly 
and unfailingly without well-defined constraint. The simplicity 
and the certainty of the fact are merely to be contrasted with 
the complexus of circumstances connected with the origin and 
nature of any given case of fixed custom. President Lowell 
has suggested ^ that, in the case of the Conventions of the 
English Constitution, scrupulous regard for them is to be ex- 
plained in terms of habits of thought and of action associated 
with the traditional ruling class in England. According to 
this view, the Conventions of the English Constitution are a 
sort of code of honour, with which a homogeneous class is ac- 
customed to comply, or are a set of rules of the game, by which 
the same class is accustomed to play. The view is no doubt an 
interesting commentary by a foreigner on a particular English 
characteristic. It does not, however, seem to allow for the 
undoubted appearance of the same phenomenon elsewhere. 
In France and the United States, for example, many matters of 
government are regulated by fixed custom of the same sort. 
In fact, more matters are so regulated than is commonly sup- 

^ T/i^e Government of England (New ed., 2 vols., New York, 1912), 
Vol. I, pp. 1 1 et seq. 
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posed. The fact would thus seem to be that what are in Eng» 
land called Conventions of the Constitution are by no means 
confined to that country. They merely, for historical and other 
reasons, exist and operate there on a wider scale than elsewhere. 

President LowelPs comment on the question of the binding 
character of Conventions of the English Constitution grows out 
of his discussion of a view that is taken of the matter by the 
late Professor Dicey. Professor Dicey’s view ^ is clearly that 
of ' a lawyer. . It is, in essence, that the Conventions of the 
Constitution, though technically without legal sanction, possess 
indirectly a sanction connected with Law, in the sense that Law 
and Convention are very intimately associated and, as a conse- 
quence, violation of Convention would inevitably lead to viola- 
tion of Law. Whether those who comply with Convention 
are conscious of this consideration or are unconsciously affected 
by it is very uncertain. However that may be, the close con- 
nection between the Law and Conventions of the English Con- 
stitution is exceedingly important 

In England, the Law of the Constitution, in which a large 
part of its theory is contained, remains in many rcvspects in 
unchanged traditional form. This is attended by manifest ad- 
vantages for sentiment and for historical understanding. On 
the other hand, owing to the manner in which Convention sup- 
plements Law, the disadvantages of unchanged Lavr are largely 
avoided. So long as the way in which things are actually done 
can without hindrance be adapted naturally and easily to chang- 
ing practical needs, the formalism and pageantry of an earlier 
time may, it would seem, be continued in legal theory without 
harm ; and violent and sudden change may be avoided. Indeed, 
a wide difference between theory and practice is, perhaps, the 
most characteristic quality of the English Constitution. 

^ V., Introduction to the Study of the Cottstitution (8tli ed., London, 
^ 93 ^ 5 )? PP* 435 
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CHAPTER VII 

THE ORIGIN AND DEVELOPMENT 
ENGLISH CONSTITUTION 

; Perhaps in no country is the study of history so- important 
for the study of government as in England. Indeed, it would 
be difficult to overestimate the importance of English Histoiy 
for the study everywhere of political and legal institutions. In 
England, such institutions have developed in a natural and al- 
most unbroken manner for centuries. What in these matters 
appears to be more the working of nature than of man is full 
of instruction. 

The beginning of the history of what would be called today 
the central or national government in England, that is to say, 
of the government of the country as a whole, may for conven- 
ience be dated from the Norman Conquest in 1066. This does 
not mean, of course, that government in England on a scale 
larger than the local had no history previous to the eleventh 
century. It is merely that the consolidation of the country 
w^as primarily the great work of the Normans. At their com- 
ing, they found well established local governments 5 and, for 
this reason, the periods that antedate the Norman Conquest 
are exceedingly important for the study of English Local Gov- 
ernment. The Normans, according to a convenient generaliza- 
tion by special students of the period, left this local govern- 
ment largely as they found it. They dexmted their attention 
primarily to the firm establishment of government on a larger 
scale. 

Such consolidation of England as existed at the time of Wil- 
liam the Conc|ueror was, of course, the work of Teutonic Tribes 
which had, from the fifth century on, following the departure 
of the Romans, overcome parts of the country. The West 
Saxons, more especially, extended their sway far enough in the 
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course of: time for England to be thought of as having from 
the seventh to the ■ eleventh century an embryonic national 
government. The process' by which this government was de- 
veloped .is,, far: from well knownj and its study is the. occasion 
,of 'much, controversy. However, on the eve of the Conquest, 
the outlines of the system were fairly well established. 

One of the things that the Teutonic Tribes accomplished in 
the process of settling England was to develop the phenomenon 
of kingship. Indeed, the existence of many kings in Anglo- 
Saxon England must have rendered the concept of a royal 
leader exceedingly familiar. At all events, the simple fact is 
that England passed through periods of being divided into 
numerous kingdoms before any unification worthy of the name 
took place. This unification was in part caused by Danish in- 
vasion and was in part the work of West Saxon kings. 

The King was a leader. His strength and his position na- 
turally varied according to his personal qualities. In general, 
he may be thought of as personifying in some degree a physical 
and a spiritual force, the combination of which must be thought 
of as the basis of all government. In respect of physical force, 
an early King was, of course, commander-in-chief of certain 
armed forces 3 and his position was in considerable measure 
determined by his prowess as a military leader. On the bther 
hand, the conversion of England to Christianity in the seventh 
century and the subsequent ecclesiastical organization of the 
country strengthened the monarchy. The King thought of 
officers of the Church as well as those of the State as his officers. 
He took an oath to preseiwe the Church. He likewise thought 
of himself and was thought of as the guardian of the peace of 
the realm. 

An occasion on which the Anglo-Saxon King could avail 
himself of the advice and assistance of the principal secular and 
ecclesiastical figures of the realm was the formal meeting of 
an assembly of what were known as the witan^ or counsellors. 
This assembly was summoned by the King, usually once a year, 
and sometimes^oftener. It is not to be thought of as possessing 
well defined duties or powers. In modern terms, its functions 
were primarily administrative. According to what seems the 
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best., evidenccj the witan possessed a limited judicial .aspect^ the 
only appeal in matters of justice^ which was primarily adminis- 
tered locally^ lying to, them. -To speak of the asse.nibly as mak- 
ing laws in the modern sense is misleading. On the other handj 
the assembly was legislative in the sense that the King naturally 
sought the advice of the witan when he had occasion , to modify 
existing law or to cause existing law to be reduced to written 
.form. 

The relation between the King and i}xt witan naturally 
varied with the personal qualities of both. At all events, there 
can be little doubt but that, in the course of time, the wntan 

inevitably came to be, to some, extent, what we should call a 

^^check’’ even on a strong King. In general, the Anglo-Saxon 
central government may, perhaps, be thought of as embryonic. 
Governing, which was largely of a routine character, with judi- 
cial and legislative functions in considerable measure incidental, 
was the business of the King, assisted by other not very highly 
developed or very well defined agencies. 

The Norman Conquest almost certainly affected the central 
government in a profound way. Through developments that 
are a special study in themselves, but that are connected with 
w^hat is commonly called the ^^feudal system/^ the central gov- 
ernment was greatly strengthened. The important considera- 
tion is that, from the government established at that time, the 
government of the present day has evolved. 

Whether government be viewed as an organization or a pro- 
cess, it is, of course, in the twentieth century a highly compli 
cated and complex affair. The multitudinous affairs that gov- 
ernment attempts to deal with are matched by a great variety of 
agencies. In turn, these agencies and what they do scarcely 
lend themselves to examination unless they be thought of as 
falling into classes and branches, divisions and subdivisions. 

The common practice o.^ thinking and speaking of govern- 
ment as falling into branches is merely one of several examples 
that illustrate how natural it is to deal with government in 
terms of simple biological analogy. These terms involve an 
analogy between evolution and the history of government. The 
'Structure of government is assimilated to that of an organism 
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and the process of government to organic junction. Thus, the 
development or evolution of government is conveniently and 
profitably to be viewed in terms of the interrelationship between 
structure and function. 

Ill connection with all history and ' experience, development 
may be thought of as growth in complexity of structure and 
function. When structure experiences this growth in complex- 
ity, it is commonly said to become more diferentmled. Hence, 
the reciprocal relationship between structure and function in- 
volves the elementary rule that, simplicity of function is at- 
tended by undifferentiated organic structure, and , undifferen- 
tiated structure is attended by simplicity of function, whereas 
complexity of function and a differentiated structure are 
natural concomitants. 

If nature suggests these simple considerations, then they 
should be applicable to the growth of government where its 
development lias been natural. As a matter of fact, precisely 
such natural organic growth is generally considered to be a 
characteristic feature of English political experience. Conse- 
quently, the highly differentiated structure and highly complex 
function of twentieth century English government, with its 
branches and its divisions and subdivisions, must have developed 
from a day when function was relatively simple and structure 
was largely undifferentiated. In reality, this seems to be the 
most profitable way of viewing the matter. 

The structure of present day central government In England 
may be thought of as having grown, in the course' of centuries, 
out of the relatively undifferentiated institution, the Norman 
Kingship. As Louis XIV is reported to have said of himself 
six hundred years later, William the Conqueror was the state, 
that is to say, he was the government. This would mean, if 
biological analogy is applicable, that the function of government 
in William the Conquerors day w^as, like its structure, simple. 
In reality, precisely this was the case. The problem of govern- 
ing at that time involved for the most part attention to routine 
business. All this business was of concern to the King, who, of 
course, made no distinction between, as he had in the modern 
sense no knowledge of, what we should call administration, 
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adjudication^ and legislation. Such distinctionSj it must be re~ 
memberedj camC' later with the passage of ' time. '.. Growth;, in," 
complexity of function and a concomitant differentiation of 
governmental institutions must be thought of in terms of cen- 
turies. ' 

Even in the beginning, of course, the King could not in any 
literal sense attend personally to all the business of government. 
He was constrained to seek the assistance of other men. Thus, 
the King is to be thought of as having agents and as being sur- 
rounded by counsellors. The group more immediately around 
him was known as a council. The King^s Council was, thus, an 
element in an embryonic governmental structure. It was, in 
general, analogous to the Anglo-Saxon assembly of the wttan; 
and certain students of history, to whom the continuity of his- 
toiT” appeals, emphasize the identity of the two bodies. 

It is, perhaps, well to think of the Norman King^s Council 
as a feudalized Anglo-Saxon assembly. The Council of Wil- 
liam the Conqueror and his successors was undoubtedly much 
affected in its nature and its relation to the King by the existence 
of the complex phenomenon known as feudalism. In general, 
it may be said that relationships and activities w^hich we should 
regard as being fublic in character possessed characteristics which 
we should consider frivate. Indeed, the evolution of the first 
concept out of > the second was one part of the development 
of modern government. 

The counsellors of the King seem, in their collective capacity, 
to have been called from the beginning not only the King’s 
Council but also the King’s Court, or the Curia Regis. Out of 
the King-in-Council, an expression and concept surviving to the 
present day, or, in other words, out of the King’s Court, the 
twentieth century structure of English government was evolved. 
This took place, according to the suggested biological analogy, 
by diferentiation. The activities performed by the Council 
were in the beginning relatively simple j and King and Council 
must have applied themselves to business as it came to them, 
w’-ithout the distinctions that are so familiar to us. By the same 
token, the Curia Regis was undifferentiated. The Court as a 
whole concerned itself with routine business as a whole 5 and 
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this business, it may be emphasized, is to be thought of both as 
what we should now call administrative and as what we should 
call private. In the course of time, differentiation of structure 
and greater complexity of function developed together. In- 
creased business must have given rise, as time WTnt on, to some 
division of labour j and, in the result, an agency that connned 
itself mostly to one kind of activity tended to assume a certain 
autonomy, that is to say, to become distinct from, or an offshoot 
of, the Council. Thus, differentiation took place through sfe- 
cmlization and instkutionaUzation, 

It is not difficult to imagine that the King and his Court had 
from the beginning a special interest in financial matters. This 
fact constitutes a simple starting point in the differentiation of 
the King-in-Council. A first step was the establishment of the 
institution known as the Exchequer. Specialization must have 
developed naturally and even unconsciously. No doubt the 
King^s Court, after a relatively short period of attending to 
items of business in any order they might come up, arrived at 
the realization that it would be better to group items of a 
similar kind and to treat them together. Questions of a finan- 
cial character were a natural beginning. Revenue in the form 
of taxes and feudal dues had to be received and audited^ assess- 
ments had to be madcj and disagreements had to be settled. 
All this business of the King was attended to for him by the 
members of his Court. In practice, they collectively dealt as 
a body with matters of- this kind, or they went out into the 
country with a view to accomplishing the same purpose indi- 
vidually. In the first respect, the King’s agents got into the 
habit of holding special sessions for financial business. More 
especially, a session was held twice a year at which revenues 
brought in by the King’s local agents, the sheriffs, wTre re- 
ceived, In such matters, a system of accounting was employed 
that involved the use of a square-checked cloth j and this re- 
sulted in the name Exchequer for the autonomous institution 
that was in the process evolved. 

The Exchequer is merely an early and Important example 
of a differentiated organic governmental branch or member 
which possessed a character that we should at the present day 
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regard as admimstrative. Other members or partSj o£ course^ 
came into existence in the course of time through the same 
process of differentiation. Today, the admimstrative branch 
of government is, as is well known, thennost technical, the 
most complicated, and the most extensive of the great divisions 
of government.^ The development, it must be remembered, 
representing, as Herbert Spencer said of evolution in general, 
continuous change from indefinite incoherent homogeneity 
to definite coherent heterogeneity of structure and function, 
through successive differentiations and integrations,’^ is to be 
thought of in the perspective of centuries. 

If the executive branch of government is, in a definite sense, 
to be thought of as the first to exist historically, second place 
must go to the judiciary.* Indeed, as may easily be under- 
stood, the function of judging grows simply and naturally out 
of the function of administration. If dealing with any item 
of business gives rise to uncertainty, to disagreement, and to 
controversy, the item cannot be finally dealt with until the 
controversy is settled. Thus, administration involves as a part 
of itself, so to say, adjudication. A simple example may be 
seen in financial administration. As a matter of fact, the judicial 
branch of English Central Government seems to have had its 
origin in the settlement of financial disagreements. Such set- 
tlements were at first the work of the Curia Regis as a whole 
or of its individual members who were administering the King’s 
business at some point in the country. As the occasions for 
judging became classified, specialization again took place; and 
functions that in the beginning were performed by the undiffer- 
entiated King’s Court came to be the special business of courts 
in the modern sense of the word. A beginning is to be thought 
of, it may be repeated, in connection with the Exchequer and 
the performance of its tasks, either in a body or by its members 
circuit.” 

The development of the judicial branch of English Central 
Government is to be thought of primarily in. terms of (a) de- 
velopment of the system of travelling justices and (b) estab- 
lishment of three great Common Law Courts, as they are called. 

^ Cf. Part IV, Section i, injra. 
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These courts were (i) the Court of the Exchequer^ (2) the 
Court of Common Pleas, and (3) the Court of the King’s 
Bench. Here again the perspective should be that of centuries 
and the analogy that of outgrowths from the King’s Court. 
The differentiation, so far as the three Common Law Courts are 
concerned, may be thought of as having been effected by the end 
of the thirteenth century. Therefore, the reigns of William the 
Conqueror and several of his successors were involved. The 
dates of these reigns, it may be recalled, were as follows: 


William I, 1066-1087 
William II, 1087-1100 


(nth century) 


Henry I, ii 00-1135 
Stephen, 1135-1154 
Henry II, 1 154-1189 
Richard I, 1189-1199 


(i2th century) 


John, 1199-1216 
Henry III, 1216-1272 
Edward I, 1272-1307 


(13th century) 


The establishment of the Court of the Exchequer is inex- 
tricably connected with the development of the Exchequer as 
an institution for financial administration. The Exchequer, it 
has been seen, was' gradually evolved, and became an offshoot 
of the Curia Regis. Though special attention must have been 
given to financial matters in the period following the Norman 
Conquest, and even before, the organization of the Exchequer 
into a genuinely efficient institution appears to have been the 
work of Henry I. The following reign consisted of nearly 
twenty years of civil disorder and war^ but the reign of Henry 
II was notable for many reasons. Among other things, judicial 
business greatly increased j and the Curia Regis w^as called 
upon to settle many controversies. More especially, litigation 
growing out of financial business was adjudicated by the Ex- 
chequer both in its collective capacity and by its individual 
members when they proceeded into local communities for the 
purpose of doing the King’s business. In this second respect, 
travelling agents of the King appear to have been irregularly 
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used even before the Norman Conquest* They were certainly 
used for special business in the reign of William the Conqueror 
and his immediate successors. However that may have been, 
tours or circuits of these agents, who were early called justices, 
became systematically arranged in the reign of Henry IL Thus, 
in the course of time, the members of the Exchequer— barons, 
as they were called— concerned themselves with business of a 
character that we should now consider judicial, sufficient in. 
quantity for a Court of the Exchequer to become a well-defined 
institution. Furthermore, with the establishment of the other 
Common Law Courts and with the growth of judicial business.^ 
competition caused the Court of the Exchequer to invent certain 
fictions in order that it might extend its jurisdiction to contro- 
versies that were not in reality directly connected with fiscal 
matters. 

Henry II not only established in more systematic and spe- 
cialized form the practice, which we know today, of sending out 
circuit judges to administer justice j he set up in the Curia Regis 
a special “bench^^ of five professional judges. Though the 
circuit judges are to be thought of as holding a meeting of the 
Curia Regis in local communities, early descriptions inevitably 
recognized a distinction based on the simple physical fact that 
the itinerant justices conducted sessions that were not cor am 
rege^ that is to say, not in the presence of the King, More- 
over, in the. second respect, no clear distinction was made for 
some time between items of judicial business done by the Curia 
Regis as a whole and those attended to for it by the professional 
judges. This means that only with the passage of time did the 
Court of Common Pleas and the Court of King^s Bench become 
distinct courts in the more modern sense. As a matter of fact, 
the development of these central law courts depended on a 
marked growth, which took place especially in the reign of 
Henry II, in the amount of central judicial business. The 
growth meant in general a corresponding decrease in the busi- 
ness of the local courts. The whole phenomenon is to be 
attributed to two especial causes. The first was that Henry 11, 
an able King following the strife-ridden period of Stephen's 
reign, was determined to extend further the consolidation of 
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the central authority, begun by William the Conqueror and his 
sons. Thus, he commanded that certain matters should be 
decided only by central authority. In addition to that, Henry’s 
reforms in trial procedure caused royal justice to become, in 
the eyes of serious litigants, more attractive than local justice. 
In this connection, the employment of the jury, in a form from 
which our present practices ultimately developed, was not the 
, least important. No difficulty attaches to understanding that 
a person really seeking justice should naturally prefer trial by 
jury to the forms of trial by ordeal that were to be found in 
the local courts. 

The cases in which the King was more especially interested 
were either those that involved important persons or those 
that involved certain kinds of situations. In this may be seen 
the germ of the distinction that we make at present between 
civil and criminal causes, though here again, of course, the 
distinction became fully developed only with the passing of 
time. The cases between private individuals were known as 
common pleas ; and, as the amount of such business grew, diffi- 
culty on the part of litigants and their witnesses in following 
the King on his wanderings through the country and even into 
Europe caused importance to attach, aside from the distinction 
between circuit judges and the Curia Regis as a body, to a dis- 
tinction between cases heard by the Curia in the actual presence 
of the King and those in wffiich the King’s presence was not re- 
quired. In Magna Carta, King John promised that common 
pleas should be heard at one central pointy and, in the end, a 
Court of Common Pleas at Westminster w^as the result. There 
remained pleas of the crown, cases which we should now call 
criminal cases, that is, that came to be considered breaches of 
the King’s peace. In the course of time, these gave rise to 
the Court of King’s Bench. As a result of the long process of 
differentiation, the three great Common Law Courts may be 
regarded as having independent existence and even competing 
jurisdiction by the reign of Edw^ard 1. 

If the twelfth and thirteenth centuries are especially to be 
thought of as the principal period in which the three great 
central law courts became, by a process of differentiation, off- ’ 
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shoots of the Curia Regis, they are likewise memorable as the 
period during which the development of the English system of 
law, that is to say, the Common Law, took place. As is not 
difficult to imagine, the consojidation of the kingdom and the 
administration of royal justice, whether in a central court or by 
justices on circuit, involved the application of rules of law of a 
general character. The judges, in employing such rules as 
appeared in the circumstances to be applicable, tended to strip 
them, so to say, of any local, special, or accidental characteristics 
they might possess, and, in that way, to render them applicable 
to similar cases that might arise again at different times and at 
different places. In the result, there was evolved a body of 
law common to the whole realm. This system of Common or 
English Law and the system of Roman Law are usually said to 
be the only great legal systems that the western world has 
produced. One or the other of these systems forms the basis 
of the law of practically every civilized western country. The 
Common Law is the basis of the law in most English-speaking 
communities, more especially in the States of the United States. 

In the growth by differentiation of the various agencies of 
English Central Government from the Curia Regis, the four- 
teenth century is especially notable in connection with the evolu- 
tion of the legislative branch of government. This does not 
mean, however, that the judicial branch did not continue to 
undergo important development. On the contrary, aside from 
further evolution along lines already established, the fifteenth 
century witnessed the development of an entirely new judicial 
offshoot of great importance. This is, of course, the Court of 
Chancery. It was the court of the Chancellor, the ‘dceeper of 
the King^s conscience”y and it administered justice through the 
application of the rules of Equity in contradistinction to the 
rules of the Common Law. The Chancellor, an officer who 
even antedated the Norman Conquest, was in. the beginning an 
ecclesiastical official at the head of the Klng^s chapel. The 
office was at first apparently not highly important. However, 
as the administration of royal justice increased in importance, 
the position of the Chancellor assumed greater proportions. 
The Chancellor was, as a high ecclesiastic, an educated man, 
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learned in Roman Lawj and, in connection with the growth 
of the Common Law, he was in charge of the important activity 
of issuing writs. In order to carry out his work, he surrounded 
himself with other ecclesiastics. Masters in Chancery, who were 
likewise educated men, learned in the Roman Law, As the 
Common Law grew into a system, it became, as is well known, 
somewhat rigid. Consequently, with respect to certain contro- 
versies, the Common Law was silent, was insufEcient, or, if 
applied, would have worked an injustice. There existed, thus, 
an obligation that rested upon the King to compensate for the 
shortcomings of the royal courts and the royal justice. This he 
did by assuring an equitable solution. He formed the habit of 
submitting the problems involved to his Chancellor; and in the 
course of time — more especially in the fifteenth century—the 
Chancellor established certain rules for the settlement of the 
several kinds of situations involved. These rules became the 
rules of Equity. They were applied in a Court of Chancery. 
Though they are to be distinguished from the rules of Common 
Law, they are to be thought of as being supplementary to rather 
than as being in conflict with the Common Law. 

The establishment by differentiation of the Common Law 
Courts, the Itinerant Justices, and the. Court of Chancery did 
not exhaust, so to say, the Curia Regis as a judicial agency. 
On the contrary, this Council retained a sort of residual con- 
nection with the administration of justice; and this connection 
survives today, as is well known, manifesting itself in the 
judicial functions of the Privy Council and the House of Lords. 
The Common Law Courts and the Court of Chancery, as 
the centuries passed, continued to form the basis of the judicial 
system. Likewise, certain additions were from time to time 
made In the form of special courts. This remained the situation 
until the whole central judicial system was reconstructed to- 
wards the end of last century.^ 

It is a point of no little interest thaf the legislative branch 
oL government, which in modern times has assumed a position 
of definite primacy with respect to the other two great branches, 

^ Cf. Ch. XV, p, 233, mfra. 
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was historically the last of the three to be evolved. In Eng- 
landy this development is to be considered, as in the case of 
other growth, the result of a gradual differentiation undergone 
by an undifferentiated group of agents surrounding the King. 
In this respect, an especially important consideration is the fact 
that the Court, or the Council, of the King possessed two forms, 
a large and a small. Though terminology came to recognize 
the existence of the two forms through a not. unnatural refer- 
ence to a Great Council and a Small Council, somewhat, for 
example, as a balloon with small and large amounts of air in 
it might be referred to respectively as small and a large 
balloon,— nevertheless, it is well to remember that the Great 
Council and the Small Council were different forms of the same 
thing. The distinction was the basis for differentiation^ but it 
was merely the beginning of differentiation. Since differen- 
tiation is inextricably connected with specialization of function, 
the important consideration is that, to employ modern terms, 
the powers and functions of the Council in its two forms were 
the same. Both were in the beginning the King’s Court. This 
fact explains some of the most important aspects of modern 
government. Without it, a large part of modern terminology 
would even be unintelligible. Without it, for example, no 
understanding would be possible of the fact that the same 
word is applied to the place^here American debutantes are 
presented to the King and Queen of England, to the place 
where laws are made in Massachusetts, and to the various 
places, as for example in Fleet Street in London, where justice 
is administered. 

The legislative branch of English Central Government was 
developed from the Council in its large form. In the process 
of evolution, the Grand Council had by the middle of the 
fourteenth century become the House of Lords of the English 
Parliament. Therefore, this House, it may be. seen, is in direct 
line of descent from the Anglo-Saxon assembly of the mtan. 
By successive steps, which are worthy subjects of detailed study 
by special students, the assembly of the mtan became after the 
Norman Conquest a feudal court, that is, the Curia Regis; a 
peerage was gradually developed; and this peerage became the 
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constituent element of the House of Lords. , By a series of 
related steps, the House of Commons came into existence. 

The bicameral structure of the English Parliament has, as 
is well known, been so influential that legislatures the world 
round have felt the effects 5 and yet the fact is sometimes lost 
sight of that the original two chamber arrangement was not 
the result of conscious planning. It grew naturally, and to a 
certain extent accidentally, out of the King^s CounciL This 
body, which in the thirteenth century came at times to be 
called Parliament, slowly changed in composition and activity. 
More especially, it became connected with local affairs through 
an important class of men, the Knights. These men came 
to assume an interest and a leadership in what went on in the 
local communities, the Counties j and they came to be looked 
on as speaking for the Counties. If some question was passed 
upon locally and a report was sent to the King through Knights 
chosen for the purpose, the Knights were presumably little more 
than trusted messengers. If the King summoned Knights to 
the Council, they performed on a national scale a kind of jury 
duty that they were accustomed to perform locally. The result 
was ^^a great inquest of the nation.” Moreover, it is not diffi- 
cult to imagine that the phenomenon of representation grew 
out of such a germ. The King’s need for money, especially 
with a view to prosecuting wars, was a primary and increasingly 
frequent occasion for the King to summon to the Council cate- 
gories wider than that of the great persons w^ho usually at- 
tended. In the end, representation became complete when 
representatives from the urban business communities, that is, 
Burgesses from the Boroughs, received a summons. This mo- 
mentous step was taken for the first time in the reign of Henry" 
III, when in 1265 the King, under the compulsion of Simon 
de Montfort, caused two Burgesses from each Borough to be 
present, at a meeting of the CounciL This action, as is well 
known, subsequently gained for Simon de Montfort the title 
of Founder of the House of Commons. However, attendance 
by the Burgesses was not established immediately as a regular 
practice. On later occasions, they were at times not summoned. 
Nevertheless, as time went by, the habit grew of having Knights 
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from the Counties and Burgesses from the Boroughs present at 
Council meetings. As is well known, a meeting of 1295 in 
the reign of Edward I came to be called, on account of the 
full and complete character of its membership, the Model Par- 
liament. It was out of meetings thus composed that a bicameral 
Parliament was evolved. 

The persons present at a full Parliament fell into several 
different classes. In the first place, there were the Great 
Barons. In the second place, there was the Clergy. This 
class, in turn, may be subdivided into the Upper and the Lower 
Clergy. The former were not only ecclesiastics, but Barons as 
well 5 whereas the Lower Clergy was present by representa- 
tion. The Knights formed a well-defined class, and the Bur- 
gesses another. In the circumstances, it would seem that any 
one of several things might have happened. As a matter of 
fact, out of the several elements two houses were finally formed. 
An important determining factor was the fact that the Lower 
Clergy ceased to attend the meetings of the Council. They 
had their own meetings at Canterbury and York j and they 
preferred to vote their money contributions there. This caused 
the Upper Clergy to join with the Great Nobles; so that the 
Clergy did not constitute a separate element, or estatey as it was 
called in Europe. Even so, with the Lower Clergy absent and, 
consequently, no separate meeting of the Clergy, several things 
might still have happened. The Knights, being themselves of 
noble class, might have joined with the Great Nobles and the 
Upper Clergy. If, in this case, the Burgesses had been incor- 
porated as well, the result would have been a single body, an 
outcome that actually occurred in Scotland. If, in the same 
case, the Burgesses had foi'med a house to themselves, such a 
house would have been a very different house from the House 
of Commons that was actually established. On the other hand, 
the Knights might have themselves decided to form a separate 
house, as happened in Aragon. What actually happened was 
that the Knights joined with the Burgesses; and the result was 
the bicameral structure that has since become so famous. Just 
when this situation became a definite certainty it is apparently 
impossible to say with exactness. The highly important event 
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may be considered to have become an accomplished fact in the 
course of the fourteenth centmy. 

When Parliament j in its bicameral form, had become a defi- 
nite offshoot of the King’s Council, the main lines of develop- 
ment, for the evolution of the twentieth century structure of 
English Central Government, had been established. By the 
end of the fourteenth century, a definite outline of the three 
well-known branches of government had i^peared. All of 
these branches continued, of course, to grow 5 and, with respect 
to each, further differentiation took place in the direction of 
the present complicated structures. 

As the various agencies and organs of the English Central 
Government were being evolved by differentiation out of the 
King’s Court, development of function^ of course, was going 
on apace. This process, in the course of time, naturally gave 
rise to the question of the interrelationships of the various parts 
of the system and their activities j and, in turn, the matter of 
fower inevitably arose. 

As is well known, the English governmental system of today 
remains monarchical in theory while being highly democratic 
in essence. The system that prevailed in the period following 
the Norman Conquest may properly be called an absolute mon- 
archy. The present system is frequentlj^ referred to as limited 
monarchy. At the same time, the monarchy continues in theory 
to be absolute. Clearly, therefore, the theory is the same^ and 
limitation has taken place in the realm of fact. In reality, the 
very fact of differentiation of structure inevitably affected the 
practical position of the King. The newer elements of the 
structure caused, both unconsciously and consciously, fixed ways 
of doing things to be established. In this more regularized 
order of things, the King’s part became more clearly defined. 
Thus, in practice, the King came to be limited. If, however, 
the King was to remain theoretically absolute, manifestly theory 
and practice had to be reconciled. This is what has actually 
occurred. In modern terms, Law became supplemented by 
Convention. The tf^eory, for most part, continues to belong 
to the realm of Law. In Law, the monarchy remains absolute. 
However, the King clearly cannot be absolute in Law and at 
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the same time be limited by Law* Manifestly, limitations had 
to be created in a non-legal realm that may, in a broad sense, 
be called moral. Since what is moral in this sense is based upon 
the concept of reciprocal obligation, there is no wonder that an 
attempt was made to bind the King. In view of the private 
character under feudalism of the various relations that we today 
consider governmental, the contractual, or, in one definite sense 
of the word, conventional aspect of government was stressed. 

At the present time, we think of a typical contract as an agree- 
ment guaranteed by the state. Inasmuch as the state is the 
formal source of law, the private contracts that it guarantees 
are thought of as legally bindings but the state, itself being the 
source of law, is not, when it enters into an agreement, bound 
legally in the same sense of the word. It may by law repudiate 
its agreement without thereby violating law. At the same time, 
such action may well be reprehensible from the moral point of 
view. If the state should act in this way to such an extent that 
its conduct is intolerable to the people, they, in the absence of 
eflFective legal redress, can only rebel. Such action on the part 
of the people may be justified only on moral grounds. As a 
matter of fact, this was an exceedingly important and interesting 
aspect of Magna Carta. John was constrained by the barons at 
Runnymede to agree to a large number of undertakings. How- 
ever, John was the state, in the sense that there was no legal 
force beyond him to guarantee the agreement. In the modern 
sense, he could violate Magna Carta without acting illegally 5 
for he was in theory the source of law. The only action open 
to the barons was that of rebellion. This they tacitly recognized 
by writing into Magna Carta a procedure, ,so *to say, for rebel- 
lion. In this way, they justified rebellion, as it were, before 
the fact. 

The principle of contractual agreement, express or tacit, is a 
basic aspect of an evolution whereby a reconciliation was de- 
veloped between a theoretically absolute monarchy and a 
governmental system democratic in practice. In numerous 
directions, a fixed way of doing things became the recognized 
way of doing things 3 and though from this way of doing things 
departure may in theory take place without violation of law in 
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the technical sense, departure is not to be anticipated in prac- 
tice. Here, again, the perspective must be that of centuries. 
The development was one of slow and apparently uncertain 
tempos but, in retrospect, the change is, in its broad outline and 
its principal stages, clear enough. 

The fifteenth century was not only a century marked by the 
development of equity and of chancery jurisdiction. It was 
marked likewise by a premature growth in the strength of Par- 
liament. The' existence of relatively weak Kings, together 
with other practical considerations, caused Parliament to assume 
a greatly increased importance. This situation had its part, in 
general and detail, in bringing about ultimately the practical 
supremacy of Parliament. 

The sixteenth century was a century of strong monarchs. 
However, even the formal recognition of a definite place for 
Parliament in the governmental system proved to be of prac- 
tical importance. More particularly, it prevented the outcome 
in England from being the same as that in France, where the 
Estates General disappeared at the beginning of the seventeenth 
century, to reappear only at the time of the French Revolution. 
The English Parliament survived. 

The seventeenth century was in England a period of struggle 
between King and Parliament, Victory finally went to Parlia- 
ment, When William and Mary signed the Bill of Rights, 
the victory of Parliament was in a definite sense recognized. 
Though no change in technical legal theory, it is true, took 
place, the supremacy of Parliament has, practically speaking, 
never since been in real doubt. 

The eighteenth century was characterized by the develop- 
ment of an institution, the Cabinet, and a practice, Cabinet 
Government,^ that have served to give effect to the fact 
that absolute monarchy in theory and the supremacy of Parlia- 
ment in practice were to prevail side by side. Closely con- 
nected with this development was that of political parties, whose 
origin belongs to the previous century,^ Finally, the nineteenth 
century and the first part of the twentieth century have seen 
^ Cf. CIi. IX, mfra. 
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two important and closely related developments. The suf- 
frage was gradually broadened, until it had become the most 
democratic in the world ; ^ and the House of Commons was 
established as definitely superior to the House of Lords.^ 

^ V., Ch. IV, sufra, 

^ V., CL XIII, p. 212, mira. 
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Section I. The Executive 


CHAPTER VIII 

THE FORMAL EXECUTIVE: . THE. KING 

If the executive branch of the central government in present- 
day England be considered from the point of view of composi- 
tioiij it must be thought of literally in terms of hundreds of 
thousands of agents. This fact represents in a sense the marked 
degree in which, during the course of centuries, what may be 
called the original and residual aspect of the King^s Council 
has itself undergone differentiation. In reality, the executive, 
as has been suggested, is at present the most numerous, the most 
complex, and the most technical of ail the divisions o£ govern- 
ment. .Moreover, there continues to exist a close reciprocal 
relation between structure and function. 

In connection with the executive, the intimate connection be- 
tween structure and function has an important effect on defi- 
nition. It causes a tendency to exist for each to be defined in 
terms of the other. Thus, executive functions apparently tend 
naturally to be defined as the functions performed by executive 
agents, and executive agents as the agents performing executive 
functions. It is probably much easier to recognize the unsatis- 
factory character of such a circular procedure than it is to find 
a suitable remedy for it. The suggestion presents itself that 
the epithet executive is to be applied to that which is concerned 
with enforcing or applying law^ but, in practice, this does not 
altogether cover the case. Exceptions exist that are well estab- 
lished. The ^^pardoning poweP^ is only one simple illustration. 
As a matter of fact,' here as elsewhere, history would appear 
to offer considerable assistance. In this context, executive and 
administrative agents are to be thought of as those in direct line 
of descent from the King’s Council. Originally, they were 
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the agents who remained, after the Courts of Justice and Par- 
liament had become sufficiently established to be left out of 
account. A similar consideration determines executive and ad- 
ministrative functions. Within these limits, agents and functions 
may be conveniently defined and classified. 

Modern conditions suggest in respect of executive functions 
a division, though an unequal division, into two classes. The 
first class consists of those functions that are primarily of a 
formal diameter y the second of those that, by contrast, may be 
called red. In the first connection, so-called Heads of States 
are principally, though by no means exclusively, involved. Of 
course, the Head of the State may, as in the case of the Presi- 
dent of the United States, combine his formal aspect with even 
more far-reaching real characteristics. However, where, as in 
England or France, the Head of the State displays primarily, 
and even almost entirely, formal aspects, the distinction between 
formal and real is naturally extended from function to agent. 
Thus, in general, the Executive as a whole may be classified as 
Formal Executive and Real Executive. In turn, the category, 
Real Executive, embraces so much that subdivision readily sug- 
gests itself. In this respect, considerable importance attaches 
to a division that is generally made in England and Europe and 
that is becoming well established in the United States. It in* 
volves a distinction that cannot, perhaps, be made always with 
absolute accuracy but that is none the less convenient. It is the 
distinction sometimes expressed in terms of the executive strictly 
S'peaking and the administration strictly sfeaking. In relation 
to functions, it is the distinction between the policy-forming 
executive and the routine executive. The expressions Political 
Executive, on the one hand, and Civil Seiwice, on the other, 
are, of course, likewise employed. In terms of ideal tenure — 
terms that will be seen, for the most part, to be realized in 
practice in England — executives of the first class are temporary ^ 
whereas those of the second are 'permanent. 

The two-fold classification of the Executive and the sub- 
division of the second element of tlie classification yield three 
classes. They are the Formal Executive, the Policy-forming 
E:|ecutive, and the Civil Service. 
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, The King of England— or^ in rare instances, the .Queen— is; 
the Head of, the State, In'.a’ certain sense, the. King. is,; more' 
than that. His position bears .out the famous' assertion: of, the 
Grand Monarch. ' He is the State. 

The King and his position ought from the beginning to be 
distinguished. The person and the oflice are, of course, not 
the . same. The King, in .keeping with a tendency that affects 
in greater or lesser degree every agent or organ of govemment, 
has become institutionalized and symbolized. The result is the 
existing concept of kingship or monarchy, or, more especially, 
the Crown. Of the distinction between the person who, on the 
one hand, is the King — or Queen — and the institution that is 
known as the Crown, on the other, Mr. Gladstone once said 
^‘^there is no distinction more vital.” 

The Crown may be thought of sometimes as Inclusive, some- 
times as exclusive. In the inclusive sense, the Crown symbolizes 
the whole structure and process of government. It has refer- 
ence, in the historical sense, to an absolute monarch in respect 
of whom no differentiation has taken place. In terms of au- 
thority, the Crown, in the inclusive sense, is conceived as em- 
bracing all power and all powers of government. It is, in 
general, identical with the State. On the other hand, the 
connotations of historical differentiation cause the concept of 
the Crown to become more restricted. In this sense, it has 
reference to the structure and process of government in the 
residual sense, that is to say, to government with the judicial 
and the legislative left out of account. The Crown, in this 
exclusive sense, symbolizes the more active parts and practices 
of government, in other words, the Executive. Traditionally, 
of course, the Crown is, in both senses, closely associated with 
the person of the King. In practice, at present, the King in 
person is, for the most part, the principal formal element of the 
State and of the Executive. 

Title of a King — or a Queen— to the Crown is, as has been 
mentioned, determined by Act of Parliament as supplemented 
by the Common Law. Any or all of the provisions involved 
may, of course, theoretically be altered by Parliament, mr, 
strictly speaking, by the King-in-Parliament. This is sometimes 
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said to mean that, since a binding convention requires the King 
to give his formal assent to any decision of Parliament, the King 
might be compelled to sign his own death warrant. The im- 
portant Statute of Westminster of 193X3^ it may be noted, which 
incorporated into its provisions a number of conclusions arrived 
at by representatives of certain members of the Empire, states 
in its preamble that would be in accord with the established 
constitutional position of all the Members of the Common- 
wealth in relation to one another that any alteration in the law 
touching the Succession to the Throne or the Royal Style and 
Titles shall hereafter require the assent as well of the Parlia- 
ments of all the Dominions as of the Parliament of the United 
Kingdom.’^ 

At the present time, the basic Act in the matter of title to the 
Crown is the Act of Settlement of 1701. This Act, it may be 
seen, was passed in the reign of William III, after the death 
of his wife, Queen Mary. It anticipated that neither William 
nor his cousin and sister-in-law, who became Queen Anne, might 
have children. It accordingly stipulated that, in the event of 
^^such default of issue, “the crown and regal government . . . , 
with the royal state and dignity . . . and all honours, styles, 
titles, royalties, prerogatives, powers, jurisdictions and authori- 
ties to the same belonging and appertaining, shall be, remain 
and continue to the . . . most excellent princess Sophia and the 
heirs of her body, being Protestants . . Thus, the effect of 
the Act of Settlement was to determine the family in which 
title to the Crown shall remain until such time as another Act 
of Parliament might conceivably alter this section. The ques- 
tion as to which member of the royal family shall be King or 
Queen clearly depends on the meaning of the v-ord “heirs^^ in 
the Act of Settlement. This is, in general, determined by the 
rules of primogeniture at Common Law. The basic rules are 
sometimes said to be that an elder line is preferred to a younger 
and that, in the same line, a male is preferred to a female. An 
application of these rules determines the situation at a given 
time. At present, for example, George VI being King, both of 
his children, who are girls, possess superior claims to their uncles 

^ Ch. XIV, p. 224, mfra. 
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or their, aunt, on the principle that an older line is preferred 
to a younger. -The, two brothers' of-, the King, the Duke of 
Gloucester and the Duke of Kent,, take priority over their^ sister, 
Mary, though they are younger than she. This is on the prin™ 
ciple that a male is preferred to a female. On the same prin- 
ciple, the succession of the King’s daughters is, of course, only 
presumptive 3 for a first son to the King would become the heir 
apparent. Such a son would, incidentally, be made Prince of 
Wales, 

There is an old maxim that ^‘^the King never dies.” This 
means merely that the King is instantaneously replaced by his 
successor. The technical expression employed, when there 
occurs what Blackstone calls ^^disunion of the King’s natural 
body from his body politic,” is demise. This event used, on 
occasion in the past, to cause important results, such as dissolu- 
tion of Parliament and the vacating of all offices held under 
the Crown 5 but, in more recent times, Acts of Parliament have 
rendered these events independent of the demise of the 
Sovereign. 

Several Kings have, under various kinds of pressure, abdi- 
cated. The historical examples that have been often cited are 
those of Edward II (1307-1327), Richard II (1377-1399)? and 
James II (1685-1688). To these has been added in recent 
times the abdication of Edward VII I (1936). There has, of 
course, been no lack of discussion and of disagreement concern- 
ing the constitutional significance of this events but, if consensus 
is ever to be realized, it will be apparently only with the passing 
of time. 

Numerous formalities, full of historical interest, follow, in 
the course of time, the accession of a new King or Queen. 
Amongst other things, mention may be made of the oath taken 
at the time of the Coronation. The character of this oath is to 
be explained through reference to former religious controversy 
in England. The terms of the oath were formerly such as to 
be exceedingly offensive to Roman Catholics; but an Act of 
Parliament in 1910 rendered these terms considerably milder. 
The oath taken by the father of the present King was in part 
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as follows:^ do solemnly and sincerely in the presence of 
God profess, testify and declare that I am a faithful Protestant, 
and that I will, according to the true interest of the enactments 
,,'which .secure .the Protestant' succession to the Throne of my 
'Realm,., uphold and maintain the said enactments to the. best' ,o£ 
my power according to law.” 

The necessity for the King or Queen to take an oath at Coro- 
nation promising to be faithful Protestant” is based on the 
Act of Settlement of 1701. The Act, which itself requires that 
an oath be taken, in effect sets up religious qualifications for a 
monarch. The principal provisions are as follows: , All 

and every person and persons wTo shall or may take or inherit 
the said crown . . . and is, are or shall be reconciled to or shall 
hold communion with the See or Church of Rome, or shall pro- 
fess the popish religion, or shall marry a papist, shall be subject 
to such incapacities as . . , provided, enacted and established . . « 
Whoever shall hereafter come to the possession of this crown 
shall join in communion with the Church of England as by law 
established.” 

If a King or Queen through illness, infancy, absence from 
the kingdom, or other cause should be unable to perform the 
duties of office, a Regency would be set up in accordance with 
terms of existing law. In the past, cases have been dealt with 
as they have come up. At present, an Act of Parliament passed 
in 1937 regulates the matter. If occasion should arise, the next 
adult heir would serve as Regent.^ The present Act does not 
apply to the self-governing Dominions, unless, in accordance 
with the Statute of Westminster, /they themselves desire to 
adopt it. 

The cost of monarchy in Great Britain has in the past caused 
sporadic support for republicanism. -However, at present, little 

^ For the coronation of George VI in 1937, verbal alterations were 
introduced into one part of the oath, with a view to recognizing the 
present position of the self-governing . Dominions under the Statute of 
Westminster. 

different provision — five Councillors of State — ^would be made if 
illness or absence from the country cm the* part of King or Regent should 
delay public business. 
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complaintj apparentiy^ is made on this score. In practice, what 
is known as, thC' Civil-List is' granted by Act of Parliament to the 
King for the duration of his reign and for a period of six 
months afterwards. The annual amount is at present £410,000. 
Of this, the sum of £i 10,000 is for the King’s personal use. In 
addition to this, the King receives as part of his personal income 
a certain amount of the revenues from the Duchy of Lancaster.^ 
In general, the Civil List may be thought of as the modern 
counterpart of the historical income from Crown lands and other 
hereditary Crown resources. Though formerly the Civil List 
included funds for The payment of certain public officers, it is 
at present confined to expenses of the King and the Royal 
Household, 

The wide difference between the theory and fact of the Eng- 
lish Constitution, as it affects the connection of the Monarch 
with the actual functions of government, has been variously 
expressed. Thus, for example, the King is sometimes said to 
be a ^ffigurehead,^’ Though there are certain respects in which 
this unqualified statement of things may be misleading, what it 
is intended to express is, in general, clear enough. The various 
decisions taken in earlier days by the King and the various 
activities performed by him in governmental concerns are now 
taken and performed by responsible ministers. Whatever the 
King^s influence may be, the actual decision is that of a minister. 
The King is commonly said to act on the advice of a minister^ 
and yet, if a distinction is to be made between decision and action, 
on the one hand, and advice, on the other, the actual practice 
is more nearly the reverse. The King may and does advisej 
but the minister decides. 

In connection with the English King, the difference between 
theory and practice may, likewise, be described in such a way 
as to give rise to an objection, sometimes encountered, that 
nothing could be more absurd than for a long account of what 
the King can do to be followed immediately by a statement that 

^The considerable revenues from the Duchy of Cornwall go to the 
Prince of Wales. Some members of the royal family are said to possess 
large personal fortunes. 
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IiCTTiay not do any of it. However that iiiay be, some allowance, 
jniist always be made for the difference between theory and 
practice j and this is certainly not less true where the diifereiice 
is, .very, wide. ■ Even in a more practical' case . like that^ for ex- 
ample, of a minister, a distinction betw^een theory and practice 
is naturally made. What any agent of government does may 
manifestly be viewed either actually or, potentially, , Hence, 
there arises the simple distinction between a governmental func- 
tion and the authority or power by virtue of which it is per- 
formed. In the case of the King, the distinction between power 
and function may, because of the peculiarl)^ wide difference be- 
tween theory and practice, be conveniently expressed primarily 
in terms of power. According to concepts that are in a similar 
connection frequently employed in France, the King ‘possesses 
much power j but he does not exercise it. 

Although, in undifferentiated terms, the King possesses all 
power, he may be thought of principally as possessing all 
executive powers. And yet to say that the King possesses, 
though he does not exercise, all powers commonly regarded as 
executive is, though true, only part of the whole truth. It is 
at least equally true that the powers primarily thought of as 
possessed by the King are those that have come to be looked 
upon as executive in character. Thus, in the study of the 
Executive, as elsewhere, analysis i^nd historical evidence are 
mutually supplementary. 

The powers possessed by the King are commonly said to be 
derived from two sources. What Dicey calls ^ “the residue of 
discretionary or arbitrary authority which at any given time is 
legally left in the hands of the Crown” is known as the Pre- 
rogative. This is a first source of theoretical royal power. The 
provisions of law involved are good examples of Common Law 
rules that form part of the Law of the Constitution. Also, the 
Conventions of the Constitution in general, it may be noticed 
incidentally, are, according to Dicey^s analysis, almost all rules 
for determining the exercise of authority that is possessed by 
virtue of the Prerogative. The second source of theoretical 
royal power is to be found, of course^ in Acts of Parliament. 

^ Of, cit,^ P-419* 
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W-heneverj ill modern times, there is occasion to determine 
legally the employment of some new executive power, the 
power of the King is, in general, added to by statute. 

Some of the powers possessed by the Kings are closely related, 
to the functions performed by those parts of the structure of 
government that by differentiation have become distinct 
branches of governmental organization. This means, of course, 
that some of the powers commonly regarded as executive are 
connected with the judiciary or the legislature. The possession 
of such powers by the Executive is most easily understood or, 
indeed, is perhaps only to be understood as a survival from a 
time when all powers of government were the possession of an 
undifferentiated governmental organ. At the present time, a 
simple analysis of executive powers will distinguish those that 
are less closely and those that are more closely connected with 
the typical activities of the other branches of government. The 
result is a classification of Executive Powers into (i) Executive 
Powers, Strictly Speaking, (ii) Judicial Powers of the Execu- 
tive, and (iii) Legislative Powers of the Executive. The King 
possesses powers of all these kinds, though, it may be repeated, 
he himself does not exercise them. 

The typical executive function is generally considered to be 
law-enforcement. In this matter, experience and reason, his- 
tory and analysis, combine to suggest that two great forces, the 
physical and the spiritual, lie behind the familiar but peculiar 
phenomenon of compliance with law. Historically, of course, 
the King, in directing the enforcement of law, held or gathered 
in his hands the direction of both these forces. He remains in 
his realm head of the armed forces and head of the Church. 

The King is commander-in-chief of the army, the navy, and 
the air-force of the country. This position represents, of course, 
an early historical situation. When the Duke of Normandy 
became the Conqueror of England, his military leadership 
seculred for him the kingship. This possibility, in turn, was 
based on the fact that kingship had already existed in England 
for centuries, its establishment being a phenomenon attendant 
on the enhanced positioii of Teutonic chieftains in the new land 
to which they had migrated. At the present time, the King of 
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England, it goes without saying, never assumes acth^e command 
of any part of the armed forces of the ■ country, . Even in a 
country like the United States, where the President is a real 
and not merely a formal executive, his position as commander- 
in-chief involves, of course, no active command. The President 
and certain heads of departments, through whom the President 
frequently acts, merely direct the policy according to v/hich the 
armed forces act. The same function in England ,is' performed, 
in the name of the King, by responsible ministers. 

The King has been since the time of Henry VIII (1509- 
1547) Governor of the Church of England. He is also head 
of the^ Church of Scotland. This involves, aside from the 
formal aspect of things, th.Q fossession of certain powers by the 
King; buc, here again, the exercise of these powers is the func- 
tion of responsible ministers. In practice, for example, in con- 
nection with the Church of England, the appointment of Arch- 
bishops, of Bishops, and of certain other ecclesiastics is the re- 
sponsibility of the Prime Minister; whereas other executive 
functions in connection with the Church are performed by the 
Home Secretary, 

One of the most far-reaching functions of an executive char- 
acter, in the strict sense of the term, is that of appointment and 
removal. As is not difficult to imagine, the King^s connection 
with appointment must have been involved in the very earliest 
tendency towards differentiation. The mere impossibility from 
the beginning for the King to do everything for himself requires 
the assumption that helpers must have been appointed. At the 
present time, such helpers in the business of governing are to 
be numbered literally in the hundreds of thousands. They 
range from Prime Minister to messenger boy. They likewise 
include many judges and other high officials who are not, for 
the most part, executives themselves. In theory, all are ap- 
pointed by the King or by persons themselves appointed in 
theory by the King. In reality, with the possible exception of 
the case where the political situation does not indicate clearly 
who the Prime Minister must be, the King has no real part in 
appointment. In the case of power of removal, which is the 
obverse of that of appointment, the exclusion of the King from 
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active participation is, i£ anything, more nearly absolute. How- 
ever that may be, the practical problem o£ appointment and 
removal on so large a scale is manifestly one of far-reaching im- 
portance for the Real Executive. The solution involves, on 
the one hand, choice by the Prime Minister of a comparatively 
small number of political executive agents, who form the apex 
of the large executive organization, and it involves, in the 
second place, an arrangement whereby the thousands of rou- 
tine executive agents, the Civil Service, are chosen, promoted, 
and dismissed^ , . ■■ 

A final pov/er usually regarded as executive in the strict sense 
of the term is that of direction of foreign policy. In Itngland, 
the King, as Head of the State, carries on the relations that 
England has with other countries. He sends and receives am- 
bassadors or other diplomatic agents 5 he makes treaties 5 and he 
does the various other things commonly included in the cate- 
gory of foreign relations. Here again, however, the real, as 
distinguished from the theoretical, authority is that of respon- 
sible ministers. Foreign relations, it is true, involve much for- 
mality 5 and the King has definite duties of a formal kind to 
perform. At the same time, the real situation is illustrated by 
a thing like the reception of foreign diplomatic agents, where 
even the formal ceremony must be attended by a minister. This 
is not to say that the dividing line between the formal and the 
real can be drawn with precision in this matter. The sphere of 
foreign relations is one in which usual accounts commonly at- 
tribute to the King and other members of the Royal Family 
the possibility of real accomplishment. Such an account cites 
from recent history examples like the connection of the late 
Edward VII with the late entente cor diale. However, though 
there is little doubt but that the King may exert marked in- 
fluence in this sphere, there exists, even if in lesser degree, the 
same possibility with respect to internal affairs. The fact re- 
mains that, in respect of both, the King cannot in any real sense 
formulate and carry out his owm. policy. 

The King is the Fountain of Justice. Justice Is administered 
in the King^s name. The various courts are the King’s Courts. 
V., Clis. IX and X, injra. 
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This and various other aspects of the same matter reflect the 
fact that justice was once administered by the King in his un- 
differentiated Court. At present, of course, the principle of the 
“independence of the judiciary” prevails in England. The 
judges are, for ail practical purposes, freed from control at the 
hands of the Executive. This is not less true because the King’s 
power of appointment extends to the judges of all kinds, a 
power that, in this case as in others, is, of course, exercised by 
responsible ministers.’ Perhaps the best example of a judicial 
power of the Executive is that of pardon. This is, in England, 
the King’s Prerogative; and it has clearly survived as a residual 
power that remained after differentiation of the King’s Court. 
The power, which is of somewhat less practical importance 
since the institution in 1908 of a satisfactory judicial review of 
criminal court judgments, is, in reality, exercised by the Home 
Secretary. A somewhat similar example of the King’s judicial 
power is that by virtue of which appeals in certain instances are 
taken to the Privy Council.^ 

The King possesses a not insignificant number of powers in 
connection with legislation. These may be considered Legislative 
Powers of the Executive. Here, again, theory and practice are 
not closely identical. The possession and the exercise of power 
must be distinguished, because the Law of the Constitution Is 
supplemented by its Conventions. The exercise of these powers 
involves, on the part of the King, the personal performance of 
some duties of a formal kind and, on the part of responsible 
ministers, the making of all real decisions. 

The King theoretically brings a new Parliament Into existence 
by arranging for elections of the House of Commons;^ and he 
brings a Parliament to an end by dissolving it. He alone, in 
theory, determines the number and duration of sessions of Par- 
liament through power to summon and to prorogue Par- 
liament. On the other hand, his real activity is confined to 
such things as issuing formal proclamations and appearing fre- 

’ Cf. CL XV, p. 335, 

“ v„ pp. 231-232. 

’ Cf., for this and the other matters mentioned here, Chs. X[ and 
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qiiently in person at ceremonies connected with the functioris 
involved. The decisions are those of his ministers. Again, the 
King is empowered to make recommendations to Parliament, 
and he often personally performs the formal task of reading 
his Speech from the Throne 5 but the Speech is written b}^ the 
Prime Minister. The King’s assent is in a technical legal sense 
necessary to the validity of all Acts of Parliament^ and yet, since 
every Act is, in the course of passage, actually or in effect ap- 
proved by responsible ministers, a binding convention deter- 
mines that the King has at the end no discretion. 

According to the technical legal view, statutory enactments are 
made by the King in Parliament. This, of course, means merely 
that Parliament makes law. Moreover, in legal theory, the 
King in Parliament not only may, but frequently does, make 
laws authorizing various agents or agencies of government, 
including the King himself In another capacity, namely, the 
King-in-Council, to issue regulations having the force of Jaw. 
Where such authority is acted upon, the activity involved is 
^Subordinate” or ^hion-sovereign” legislation. The increasing 
volume of this type of legislation is in England, as elsewhere, 
an exceedingly Important modern governmental development.^ 
So far as the King is concerned, his possession of power in this 
respect is simply an example of the increase of royal power by 
statute. Indeed, aside from certain cases in connection with 
British possessions that are without self-government, the King- 
in-Council possesses no law-making power except that derived 
from statutory delegation. This means that in practice the 
actual rules are made by responsible ministers^ and, since Par- 
liament rnay and does delegate similar authority to individual 
ministers and ministries, its object In delegating subordinate 
law-making authority to the Klng-in-Councii is that of granting 
real authority to the Policy Forming Executive as such. 

The almost wholly formal position of the King in the English 
system of government, the fact that Convention prevents him 
from exercising the power that he possesses, might not un- 
naturally raise the question why the English kingship should 

W., Ch. XV, p. 249, . 
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not be abolished. In one form, the answer is very simple. The 
great mass of the British people are not willing to see king- 
ship disappear. About this fact there can be little doubt. A 
republican movement gathered some momentum in the iSyo^Sj 
but it soon subsided. Doubtless a certain number of subjects 
would at the present day prefer in principle that Great Britain 
were a republic. A few, even in Parliament, have asserted this 
preference, since the abdication of Edward VIIL At the same 
time, republicanism versus monarchy seems in no real sense 
to be an issue. Kingship continues to receive the support of 
the mass of the King's subjects, owing to somewhat complex 
considerations of history, of human motives and sentiment, and 
of utility. 

Kingship and Kings serve the great purpose of symbolizing 
unity. This is true both of the British Empire and the United 
Kingdom. Whether in the case of the self-governing parts of 
the British Commonwealth of Nations, where strength of senti- 
ment must, in order for any tie to remain, offset virtual govern- 
mental independence, or, at the other extreme, in the case of 
more backward subjects in all climes, differing in multitudinous 
ways, King and Crown bind them, figuratively and even liter- 
ally, to the Mother Country. In Great Britain, the King is 
rightly thought of as representing a unity that transcends the 
bias of political parties and other centrifugal forces that exist 
in the life of every nation. Associated with the King are a long 
tradition and memories of many glories of history. King and 
Crown serve something of the same kind of purpose and repre- 
sent somewhat the same things as the national flag in a country 
like the United States. 

From the political point of view, a person who stands above 
parties and partisan considerations has, in practice, proved to 
be a very desirable adjunct of the parliamentary system of 
gox^ernment. Parliamentary government can theoretically work, 
perhaps, without such a formal head. It can very doubtfully 
work as well. Consequently, if parliamentary government is to 
be retained in the classic form in which it has been developed, 
in England, the argument is altogether plausible which suggests 
that abolition of the King would involve substitution of a simi- 
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lar personage^ who could scarcely be expected to represent an 
improvement. 

The Kingj together with the Royal Family^ stands at the 
head of British society. The resulting influence is incalculable. 
Ill matters ranging from dress to moral concepts, a pattern is 
set that a populace, admiring or apish according to the point 
of view, accepts as a guide. Interest on the part of the Royal 
Family in any cause is enough to ensure for it a body of sup- 
porters. However opinion may difter as to whether or not the 
appeal in such things is to snobbishness, there can be no doubt 
but that the situation represents a genuine element of strength 
for monarchy. 

Whatever may be the attractions of kingship, whatever the 
importance of history and sentiment, democracy will inevitably 
raise the question whether the advantages are had at too great 
cost. Ceremony, pomp, and ritual involve, from the nature of 
* the case, a certain appearance of lavishness j so that, while many 
are lost in admiration, others, of a different temperament, con- 
trast the display with their knowledge of poverty and distress. 
However, to raise the question is not necessarily to resolve it 
against kingship. In England, on the contrary, no grounds for 
wide-spread resentment appear to exist. After all, economy is 
in one aspect relative to the object aimed at. Little suggestion 
is made in England that the people fail to get “their money^s 
worth.” . Royal finances, apparently, are managed efficiently and 
economically. The money spent appears not to be expended 
extravagantly j and the sum of royal expenditures is known to 
be only a small fraction of one per cent of the total public 
outlay. 

A conclusion with respect to the English King should not 
lose sight of one fact. Although the concept of a wide differ- 
ence between theoiy and practice establishes the outline, so to 
say, of the King’s actual positiorf, the possession of power and 
the exercise of power are not, within that outline, wholly sep- 
arate nor always far apart. The King is constantly kept in- 
formed of what is going on. He is thus in a position to 
acquire a knowledge and understanding, not only of foreign 
but likewise of internal affairs, which would represent an un- 
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used asset if they had no influence on the actual exeixising of 
governmental power. So long as the responsibility of the min- 
isters is not materially impaired, the King is free to play a part 
of no small importance in public affairs. The wmrds of Walter 
Bagehot in this connection continue to be a striking account of 
the King^s position. ^^To state the matter shortly,^^ he says, ^ffhe 
sovereign has, under a constitutional monarchy such as ours, 
three rights— the right to be consulted, the right to encourage, 
the right to warn. ' And a king of great sense and, sagacity wmuld 
want no others/^ 


CHAPTER IX 


THE REAL EXECUTIVE 

I« POLICY forming: MINISTRYj'CABINET^j and "PRIVY GOUNCIL 

Tiie responsible ministers in England, who compose the 
Policy Forming Executive, may be regarded as having both 'an 
individual and a collective existence. Taken together, they 
form what is commonly called the Ministry. The more im- 
portant of the ministers make up the Cabinet. 

The Ministry and Cabinet are alike in being extra-legal 
bodies. The Cabinet differs from the Ministry in that its mem- 
bers meet together, consult, and make decisions. However, as 
the Cabinet has no real legal existence, its actions as such have 
not the force of law. Where it is desirable that the collective 
decisions of the Cabinet possess legal effect, the decisions are 
formally made the action of the Privy Council, which, of course, 
has an existence In law. As a matter of fact, all members of 
the Cabinet are members of the Privy Council. 

The relationships of Ministry, Cabinet, and Privy Council 
are in appearance somewhat complicated. In practice, these 
relationships give rise to little, if any, difficulty. ^ The whole 
situation is to be explained largely in terms of history. 

There are, roughly speaking, about seventy-five ministers. 
Together they perform no function, unless it be to come into 
and go out of office as a body. This they normally do. Since 
they are policy-forming or political agents of government, their 
tenure, as is required democratic theory, depends in general 
on public opinion. Aside from this consideration, the Ministry 
is merely a convenient concept that embraces all the ministers 
collectively. On the other hand, though the ministers in this 
corporate aspect perform no real functions and have no legal 
being, each of them separately has a definite existence in law. 
His position is established by law, and his powers and duties, 
though convention likewise plays its part, are defined by law. 
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■'The ministers' vary' in nomenclature and in importance. Only 
■a /'few of them' are' designated by the title of Minister. These 
in,\ml\m positioiis, like those of the Minister of Healthy the 
Minister: of ^.Pensioiis, and the Minister of Transport,.. that have 
been established in relatively recent times. Other ministers are 
called by such varying titles as Chancellor of the Exchequer, 
Secretary of State for Home Affairs, President of the Board of 
Trade, and Post-Master General. Some of the most important 
ministers are heads of organized Executive Departments. Other 
ministers are political assistants in these several Departments. 
A few hold positions connected with the Royal Household or 
posts of a similar character. All owe their positions to the fact 
that they are leaders of a political party. 

The principle of executive unity is introduced into the body 
of English ministers through the existence of the Prime Min- 
ister. This position, in its modern form, arose naturally. It 
arose, so to speak, by force of circumstances, as soon as the King 
ceased in actuality to furnish the desirable element of unity. 
In point of fact, this occurred in the first half of the eighteenth 
century. George I (1714-1727), as is well known, was unable 
to understand English and was little interested in English poli- 
tics, As a result, he ceased to attend meetings of the ministers. 
Thereupon, the ministers, by what was apparently a sort of 
spontaneous agreement, looked to Sir Robert Walpole for direc- 
tion. He furnished a genuine leadership 3 and, although, from 
a legal point of view, he performed merely the duties of the 
office he Jield, he in actuality stood to those who filled the other 
offices in a relationship that gained for him the designation of 
first or frime minister. Walpole strenuously repudiated the 
suggestion that his position was of this kind, but his contention 
that no such office existed failed to recognize the extent to 
which convention could modify, without formally changing, 
proiTsions of law. Even at the present day, the position of 
Prime Minister is in no real sense regulated by law. Except 
for one or two passing references, as it were, made to the office 
in relatively recent statutes, the Prime Minister would have no 
legal existence. He none the less ^^rules England.” 

The Prime Minister is in essence a man who can command 
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a majority in the Flouse of Commons. This meansj In other 
words, that he is the leader of those who will act as a majority 
In the House of Commons. This, in turn, means normally 
that he is the leader of a party that has secured a majority of 
the seats in the House of Commons. Usually, his position of 
headship in his party is everywhere recognized. However, even 
so, a man may, on occasion, be definitely accepted by a formal 
vote as leader of a party. Thus, there is almost never any 
doubt as to the identity of the logically necessary Prime Min- 
ister. Consequently, although the Prime Minister is in theory 
chosen by the King, only rarely does any discretion exist, and 
then very little. 

If all ministerial positions be imagined as for the moment 
vacant, then the formation of a ministry, as the expreiSsion fre- 
quently Is, may be easily conceived. The King is, in theory, 
faced with the problem of filling some seventy-five positions. 
He summons the leader of the majority in the House of Com- 
mons and requests his advice and assistance. This means 
normally that the man so summoned is to be Prime Minister. 
He later furnishes the King with a list of ministers, including 
himself, whom he ^^advises^’ the King to appoint. This the 
King duly does. The man who has furnished the list is prob- 
ably, though not necessarily, appointed, on his own advice, 
First Lord of the Treasury. The simple explanation of this 
is, of course, that the position of First Lord of the Treasury 
is a ministerial post with no important duties, which, accordingly, 
leaves the incumbent free to give his complete time to the 
arduous tasks of the premiership. Experience has shown that, 
in general, the position of Prime Minister, in combination with 
an^exacting ministerial post such, for example, as that of Secre- 
tary^ of State for Foreign Affairs, is too great a burden for the 
strongest man. Thus, the Prime Minister is a minister — for 
example, he receives a salary ^ — ^by virtue of the fact that he 

^Legislation introduced into Parliament in 1937 stipulated that the 
salaries of Cabinet Ministers should be uniformly £5,000 and tkat the 
Prime Minister should receive a salary of £10,000 with a pension, upon 
retirement, of £2,000. V., for the salary and pension of the Lord Chan- 
cellor, Ch. XV, p, 234, injra. 
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holds a position established and regulated by law^ he is Prime 
Minister by virtue of a priority inherent in the nature of things 
and recognized by convention. 

If the King, in choosing the Prime Minister, is normally with- 
out any real discretion, the Prime Minister, though he is pos- 
sessed of infinitely greater authority in choosing the ministers, 
is, in a somewhat analogous way, actually limited to some extent 
in his freedom of choice. After all, the majority has other, albeit 
lesser, leaders than the Prime Minister. Their claims must in 
some degree be recognized. For example, a party leader who 
has previously been a minister is commonly regarded as having 
a special claim. Where conflicting claims exist, they must be 
in some way reconciled. Indeed, the Prime Minister must ob- 
serve numerous rules of the game, so to speak, in distributing 
positions that are, after all, political. By an exceedingly strong 
convention, the ministers must in practically all cases be mem- 
bers of Parliament. The Chancellor of the Exchequer is always 
a member of the House of Commons, and the Lord Chancellor 
practically always, though not necessarily, a member of the 
House of Lords. Statute law limits the number of Secretaries 
and Under-Secretaries of State who may sit in the House of 
Commons at one time y and, in general, regard must be had for 
a distribution of ministers between the two Houses in such 
a way that the interests of the Executive shall not suffer in 
either place. Finally, teamwork amongst the principal ministers 
is especially important. This means that the Prime Minister 
should exercise great care in determining the membership of the 
Cabinet. 

The Cabinet as such, aside from one or two casual references 
to it in recent statutes, has no existence in law. It consists of 
a certain number of the principal ministers. This number is 
at present about twenty, or, roughly speaking, in the neighbour- 
hood of one-third the ministers other than those of the Royal 
Household and the like. The composition of the Cabinet is, 
in general, determined by the Prime Minister. However, the 
Prime Minister Is not, in practice, entirely free in the matter. 
A rigidly accurate definition of the Cabinet, it is true, must 
recognize that the sole criterion of membership In that body is, 



THE REAL EXECUTIVE 


113, 

Strictly speaking, whether or not a given minister is invited by 
the Prime Minister to attend meetings in which matters of 
policy are collectively considered. At the same time, it is not 
to be conceived that the Prime Minister first chooses the com- 
plete body of ministers and then decides which of them he will 
summon to Cabinet meetings. He really solves both problems 
simultaneously. The holders of certain ministerial posts are in- 
variably included in the Cabinet; so that the Prime Minister 
is perfectly aware that, when he chooses certain ministers, he is, 
in a definite sense, choosing Cabinet ministers as well. On the 
other hand, experience shows that certain ministers are some- 
times in the Cabinet and sometimes not. The determination 
is, of course, that of the Prime Minister. Presumably, his de- 
cision in a given case is based on the various aspects of his 
problem and of his contemplated solution, taken as a whole. 

The Cabinet ministers are in a majority of cases heads of 
Executive Departments. On the other hand, ministers without 
portfolio are on relatively rare occasions included in the Cab- 
inet! For example, instances of this were to be observed during 
the World War. On the other hand, there are practically 
always at least two or three ministers who, because their posi- 
tions involve very few duties, are free to devote themselves to 
work of the Cabinet as such. Their tasks include special activi- 
ties like those connected with the League of Nations or like 
those involved in a recent effort to coordinate the attacks of 
several Departments on the problem of unemployment. 

The Cabinet of Mr. Chamberlain, formed in May, 1937, con- 
tained the following ministers: 

Prime Minister and First Lord of the Treasury 

Lord President of the Council 

Lord High Chancellor 

Lord Privy Seal 

Chancellor of the Exchequer 

Secretaries of State for 

( 1 ) Home Affairs 

( 2 ) Foreign ilffairs 

(3) Colonies 
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(4) Dominions 

(5) War 

(6) India 

(7) Scotland 

(SyAir 

First Lord of the Admiralty 
President of the Board of Trade 
Minister of Health 
President of the Board of Education 
Minister of Agriculture and Fisheries 
Minister of Labour 

Minister for the Coordination of Defence 
Minister of Transport 

The Ministry formed by Mr. Chamberlain^ included the fol- 
lowing ministers who were not members of the Cabinet: 

First Commissioner of Works 

Minister of Pensions 

Post-Master General 

Chancellor of the Duchy of Lancaster 

Attorney-General 

Solicitor-General 

Paymaster-General 

Civil Lord of the Admiralty 

Financial Secretary of the Treasury 

Five Junior Lords of the Treasurj'^ 

Under-Secretaries of State for 

(1) Home Affairs 

(2) Foreign Affairs 

(3) Colonies 

(4) Dominions 

(5) War (and a Financial Secretary) 

(6) India 

(7) Scotland 

(8) Air 

Parliamentary Secretaries of 

(1) the Admiralty 

(2) Trade 

(3) Mines 
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(4) ' Overseas Trade 

" (5) Agriculture (also Deputy Minister of Fislieries) 

(6) Transport 

(7) Labour : 

' (8) Pensions 

(9) Education 

(10) Health ■ 

Assistant Post-Master General 
Charity Commissioner 
Church Commissioner 
For Scotland 

(1) Lord Advocate 

(2) Solicitor-General 

Examples of members of the Ministry who are connected 
with the Royal Household are the Treasurer, the Comptroller, 
and the Vice-Chamberlain, 

The Privy Council is a large body of some three hundred 
members. It is, unlike the Ministry and for the greater part 
unlike the Cabinet, a collective agency known to the law. It 
is a direct descendant of the Curia Regis, Its members are 
in theory chosen by the King. This means, of course, that they 
are the choice of the Ministry in power. According to conven- 
tion, all Cabinet ministers are made members of the Privy 
Council. This does not include the ministers who are not of 
Cabinet rank. A few of them are usually Privy Councillors, 
having become so on other grounds. Since life tenure prevails 
in the Privy Council, several former Cabinet members are al- 
ways found in its membership. Other members include high 
ecclesiastical and judicial officials, together with persons hon- 
oured with membership for literary and scientific, as well as for 
political, reasons. All members have the title Right Honour- 
able y which is prefixed to their names. The full membership 
meets only on certain ceremonial occasions. A quorum consists 
of three members. The Council as such performs certain formal 
functions ^ required by law, the decision, of course, being that 

^ For this reason, the Privy Council might logically have been discussed 
in the previous chapter. However, it seemed weE to consider it in con- 
nection with the Ministry and Cabinet. 
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of responsible ministers. It performs some functions of con- 
siderable importance through committees^ especially through its 
Judicial Committee/ 

The several existing Executive Departments in England^ 
with their political heads of varying name and composition and 
with their thousands of routine employees, are easily to be con- 
ceived as having been evolved, in the course of centuries, 
through differentiation of an early simple Council of the King. 
The simple notion of the King as commander of his armed 
forces and the possessor, in common with the smallest organiza- 
tion anywhere, of a treasurer and a secretary will furnish the 
basis for the development of most of the older and a few of the 
newer Departments. The King^s secretary is apparently first 
heard of in the reign of Henry III (1216-1272). In the time 
of Elizabeth (1588-1603), he became so Important as to be 
Secretary of State. This position, even in its earlier histoiy, 
frequently had two holders j and the eighteenth century saw 
the beginning of additions, which have, for the present, ended 
with the establishment in 1926 of the Secretary of State for 
Scotland in place of the former Secretary for Scotland. In 
legal theory, the eight Secretaries that exist at present hold the 
same office; and the duties of one can theoretically be performed 
by the others, except where an Act of Parliament may impose 
duties on a specific Secretary. In practice, the Secretaries pre- 
side over Departments that are concerned with the performance 
of several primary governmental functions. These functions 
include the conduct of relations with other countries, the pres- 
ervation of internal order at home and in the Empire, and the 
maintenance of the ^yefence services” other than the typical 
British agency of tradition, the Admiralty. 

The Admiralty, with which may be associated the Depart- 
ment that in various definite respects takes precedence over all 
the others, namely, the Treasury, represents a development of 
considerable importance and interest. This is the process con- 
nected with what are known as offices fut into commission. The 
office of Lord High Admiral dates from the fourteenth cen- 

"V., CLXV, p. zsh^nfra.^ 
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fury. The Treasurer, who was an early officer of the Ex- 
chequer, was dignified with the title of Lord High Treasurer 
in the time of the Tudors. Each of these important offices 
was permanently put into commission, that is to say, supplanted 
by a board of commissioners, in the first quarter of the eigh- 
teenth century, though their duties had temporarily been per- 
formed by commissioners on previous occasions. At present, 
the Admiralty Board is composed of the First Lord of the 
Admiralty, the four Sea Lords, the Civil Lord, and parlia- 
mentary and financial secretaries. It meets once a week. The 
First I.ord, who is practically always a civilian, is, in theory, 
on the same plane as the other Lords ^ but he is, in practice, 
a member of the Cabinet and is directly responsible for the con- 
duct of naval affairs. The Treasury Board is at present made 
up of the First Lord of the Treasury, who is usually the Prime 
Minister j of the Chancellor of the Exchequer, who is the real 
finance minister of the country and always a member of the 
House of Commons j of a Financial Secretary, who serves as 
deputy for the Chancellor of the Exchequer in the House of 
Commons^ and of a Parliamentary Secretary and Junior Lords 
of the Treasury, who in practice are respectively Chief and 
Assistant Government whips. The Board performs no func- 
tions as a body and in practice never meets. 

Of the remaining ten or a dozen principal Executive Depart- 
ments in England, about half had a theoretical origin as 
committees of the Privy Council. These are the Board of 
Trade, which never meets as a board; the Office of Works, 
composed, on the model of the Board of Trade, of Commis- 
sioners of Works and Public Buildings, who never meet; the 
Ministry of Health, which In 1919 supplanted the old Local 
Government Board; the Ministry of Agriculture and Fisheries, 
formerly the Board of Agriculture; and the Board of Educa- 
tion, which, like the Board of Trade, never meets. The other 
principal Departments are the Ministry of Labour, the Post 
^ Office, the Ministry of Transport, the Ministry of Pensions, 
the Lord Chancelloris Office, and the Law Officers’ Depart- 
ment 

In general, the evolution of the present English Executive 
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Departments has represented a growing correlation between 
structure and function. This has been the case in all countries. 
In Englandj there has been merely a longer, a more uninter- 
rupted, and, therefore, a more natural development. A per- 
sistent tendency has existed for the problems and activities of 
government constantly to increase 5 and governmental organi- 
zation has had a corresponding expansion. Here, again, as in 
so many English political developments, the correct perspec- 
tive is one of generations and centuries. Administrative agen- 
cies were, from the beginning, created or modified or adapted, 
in order to cope with growing needs. In modern times, more 
particularly since the Industrial Revolution, the rate of develop- 
ment has been markedly accelerated. The governmental proc- 
ess has become increasingly socialized. Hitherto unthought of 
commercial, economic, and social questions have been pressing 
for solution. Public authority, in defiance of older individualist 
principles, has been called into play on every hand. New law 
has been sought, and modern legislation has been the result. 
Such law, of course, has had to anticipate its enforcement and 
its administration. The natural result has been that new func- 
tions are assigned to older administrative agencies, with much 
consequent modification of these agencies, and, likewise, newer 
agencies are created, more espeGialiy of an economic and social 
character. 

In England, as elsewhere, the modern growth of the admin- 
istrative branch of government has given rise to serious prob- 
lems of organization. Adaptation of existing agencies and 
creation of new agencies have, for the most part, followed no 
fixed plan. A solution of problems has been attempted as the 
problems have arisen; and the ^solution of one has been at- 
tempted largely without regard for the others. During the 
World War, especially, much expansion was necessary without 
opportunity for careful planning. In the result, duplication, 
overlapping, and lack of coordination have tended everywhere 
to manifest themselves. There has been a corresponding 
cost in efficiency and economy. Accordingly, administrative 
reorganization suggests itself wherever interest in improvement 
exists. The first step is usually study of the problems involved 
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and proposals, at the hands of both public agencies and private 
students, for reform. Though England has probably had less 
reason than some other countries to consider reorganization 
acutely pressing, the question has not been ignored. Investi- 
gations have been made and proposals advanced. In this re- 
spect, England possesses an advantage not always recognized 
elsewhere,— the priority of the Treasury and its effective control 
of everything closely related to the power of the purse. Here, 
as in other things, the English way is apparently that of piece- 
meal and gradual change. 

The correlation between structure and function that has been 
the basis of the evolution of the several Executive Departments 
through differentiation from the King’s Court has also natui- 
ally manifested itself in the development of the Cabinet. This 
means that a close historical connection has existed between the 
development of the Privy Council and that of the Cabinet. 

In earlier times, the establishment of Parliament did not, as 
may easily be imagined, cause the King to cease constantly to 
seek advice and assistance from other counsellors. Varying 
groups of these counsellors were from time to time called by 
different names 3 but this is apparently evidence rather of the 
varying and flexible form of the Council than of the fact that 
more than one Council existed/ 

The expression frivy or secret was applied to the Council in 
the reign of Edward II (1307-1327) as a reproachful designa- 
tion for an inner circle of the King’s counsellors, who were thus 
implied to be taking unfair advantage of the body of regular 
counsellors. The King’s Council became in the fifteenth cen- 
tury a somewhat insignificant institution^ but it was restored to 
a position of importance by the Tudors. 

A growth in business and the creation of new officials paved 
the V'ay for a distinction, dating from about 1540, between 
high officials and counsellors of a political character, on the one 
hand, and the larger number of., members of the Council who 
possessed qualifications of a less political kind, on the other. 
This was the distinction between the Privy Council and the 
Ordinary Council. Under the Tudors, the Privy Council was 

^C£. Cli. VII, p. 83, sufra. 
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a powerful body,* sometimes being composed of not more than 
nine or ten members. After the reign of Henry VIII (1507* 
1549), it was increased in size by weaker sovereigns. Conse- 
quently, it was constrained to operate through committees. 
However, a small strong Council was restored by Elizabeth 
(1558-1603). 

Under the Stuarts, the Privy Council was again increased to 
an unwieldy size. The employment of committees was of ne- 
cessity revived. This laid the foundation for what are com- 
monly considered the more immediate antecedents of the 
Cabinet. Even under Charles I (1625-1649), the term “cabi- 
net council” was applied to an inner group of the Privy Coun- 
cil. Under Charles II (1660-1685), the employment of a few 
favourites of the King as advisers became a definite, if criti- 
cized and stigmatized, practice. In this second reign, the un- 
wieldy size of the Privy Council caused four small committees 
to be established for the dispatch of the important categories of 
executive business. One of these, the Committee of Intelli- 
gence, which, earlier in the reign, was a secret Committee for 
Foreign Affairs, dealt with a broad variety of questions and was 
competent to serve as a small political advisory council for the 
King. ^However, it contained in its membership persons op- 
posed to Charles II; and the King, therefore, continued to 
seek the advice of a Cabinet, that is to say, “a secret meeting of 
his friends.” 

In the last years of the seventeenth century and the earlier 
years of the eighteenth century, the Cabinet Council came to be 
a recognized institution. Thus, just as the Privy Council had 
been evolved as a central part of the King’s Council and was 
distinguished from the Ordinary Council, so the Cabinet Council 
was developed from the Privy Council. However, with the 
accession of the Hanoverians, beginning with George I (1714- 
1727), the Cabinet Council likewise became too large for ef- 
fective accomplishment. As a result, under the influence of 
constitutional developments like the establishment of the mod- 
ern Prime Minister and the collective responsibility of the 
ministers, a central body of the Cabinet Council was gradually 
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created^ and this inner Cabinet was essentially the Cabinet of 
today. • 

The membership of the Cabinet at the present time has 
again become so large as to render the body for many purposes 
unwieldy. One result of this development and of the greater 
complexity of administrative business is the increased use of 
Cabinet committees. These committees within the Cabinet are 
at present commonly composed of two or three of the members 
especially qualified for or Interested in a special study. They 
are set up from time to time as needs requir^. The employ- 
ment of a committee of this kind on finance and of another on 
home affairs is apparently regular enough for the term fer- 
manent to be applied to them. In general, all such committees 
are referred to as hoc committees, a designation that dis- 
tinguishes them from important organisms like the Committee 
of Imperial Defence and the Economic Advisory Council, 

The Committee of Imperial Defence is without executive 
authority. It is an advisory and coordinating body, existing, 
as its name implies, for the purpose of studying, as a body or 
through sub-committees, the best interests ^of defence of the 
Empire. The Prime Minister acts as chairman of the Commit- 
tee, the new Minister for Coordination of Defence serving as 
his deputy 5 and its membership includes the heads, political 
and expert, of the army, navy, and air Departments, together 
with other national and even imperial ministers. The Economic 
Advisory Council was establislied by executive decision in 1930. 
The intention, as w^as expressly stated, was that it should be 
analogous to the Committee of Imperial Defence. The Coun- 
cil, it must be admitted, has not so far proved a striking; success; 
but its committees have been active enough to prevent the judg- 
ment that It has been a failure. Further extension of the use 
of such advisory bodies, it may be noted in passing, perhaps 
ofl'ers the possibility of a far-reaching development of parlia- 
mentary government in England. Such a possibility was ex- 
pressly recognized by the Machinery of Government Commit- 
tee of 1918,^ when that body commended ‘hhe duty of investi- 

^This Committecj of which Lord Haldane was chairman, was set up 
bv, and it made its Report to, the Ministry of Reconstruction, which 
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gatioil and thought as preliminary to action^’ and recommended 
a Department of Intelligence and Research. The first step in 
this direction was the creation by execu^^^ action of a Com- 
mittee of Scientific and Civil Research in 1925. This body was^ 
through the initiative of the Labour Government^ supplanted by 
the Economic Advisory Council. The Prime Minister is chair- 
man of the Council. Certain ministers, for the most part heads 
of Departments of a more economic character, are made perma- 
nent members, and the Prime Minister may summon other 
ministers. Moreover, a third class of members is chosen by 
the Prime Minister and is composed of persons possessed of 
special industrial, financial, and economic knowledge and ex- 
■perience..,'',, ■ ■■ ■ ■ ■ 

Another indkation of the unwieldy siie of the modern 
Cabinet is the ' fact ' of the - establishment during the World 
-■■War vo-f the ,War Cabinet. ■■ Aftei-'a-short ej^perience. with a coali- 
tion Cabinet, which in reality represented an increase in size 
and unwieldiness, conditions of crisis caused the creation of a 
Cabinet of five members. Only one of these members, the 
Chancellor of the Exchequer, had any departmental duties. In 
turn, the War emergency gave rise to another Cabinet phe- 
nomenon of importance. This was the Cabinet Secretariat. Be- 
fore 1916, informality and secrecy were pronounced character- 
istics of Cabinet meetings. Meetings appear not to have been 
preceded by the formulation of any carefully prepared pro- 
gramme. No official minutes were kept. An account of what 
went on was reported to the King by the Prime Minister^ and 
some notes were apparently taken by other ministers. The 
Secretariat, established during the War, rapidly assumed con- 
siderable proportions j but it was afterwards reduced to some- 
thing like its present composition, which is that of a Secretary 
and between thirty and forty assistants. The publication of 
Cabinet proceedings was likewise discontinued after the Warj 

existed at tliat time. The terms of reference of the Committee were as 
follows: enquire into the responsibilities of the various Departments 

of the central executive Government, and to advise in what manner the 
exercise and distribution of the Government of its functions should be 
improved.^^ 
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and, though minutes are kept that may some day be accessible, 
what takes place in a Cabinet meeting is as secret as ever. The 
Secretariat performs such duties as keeping records and in- 
forming the various Departments . of decisions on the part of 
the Cabinet, its committees, and similar bodies. 

; The Cabinet is in a real sense the' characteristic institution of 
the English type of government. It plays a role the importance 
of which it would be difficult to exaggerate. This important 
position is, of course, the result of an historical process^ for, just 
as the composition and organization of the Cabinet are the result 
of development through differentiation, so the operation of 
the Cabinet and of the Cabinet system of government has, like 
other things English, been slowly and gradually developed. 
Indeed, the essential as w^ell as the less essential features of 
Cabinet government are to be fully understood only in terms 
of English history. Inasmuch as the English Cabinet system is 
the classical example of a type of government that has been 
imitated on a large scale, the general features of the type may, 
perhaps, be regarded as the result in some sense of histoiy as 
such. However, the particular features of the English system 
represent, in a peculiar sense, the result of English histoiy. 
This is illustrated by the position of the King in the vrorking of 
Cabinet Government. 

Experience outside England not only shows that the Cabinet 
system may operate in the absence of a King, but it also suggests 
that the system might, as has been said, operate at times without 
any agent at all of an essentially formal type. Hence, the 
complete exclusion of the King in England from a responsible 
part in practical politics, though it affects in numerous ways the 
system of which he is a part, represents a perfectly natural de- 
velopment in the history of England. This exclusion, corre- 
sponding as it does with the predominant position of the Prime 
Minister, can doubtless be justified on the principle of executive 
unity 5 and yet most of the experience of other countries sug- 
gests that danger of divided responsibility under the Cabinet 
system derives not so much from a potentially strong head 
of the state as from actually strong ministers, officers of legis- 
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lative committees^ and the like. At all events^ principle does 
not require, though history explains in England, such things 
as the political character of certain officers of the King^s— or 
Queen’s! — household and the necessary presence of a minister 
at a formal event like the presentation of a diplomat’s creden- 
tials to the Sovereign. These things represent the seriousness of 
an historical struggle. They are a manifestation of the uncom- 
promising nature of the insistence with which the King was 
allowed to remain powerful in theory only on the condition 
that the responsibility of the Cabinet in practice should be 
literally complete. The Cabinet represents the victory of 
political democracy in a real contest between the King and the 
representatives of the people. Hence, as experience shows, if, 
in any country, the essential characteristic of the prevailing sit- 
uation is the victory of political democracy or strong belief in 
it, the Cabinet system is likely to be established as the only 
natural course of action. Parliamentary Government, as the 
Cabinet system Is also called, is everywhere, except In America, 
synonymous’ with political democracy. 

The English Cabinet has more than once been referred to 
as a link, a hinge, a buckle, and other things of the kind. What 
is conceived of in these figures as being joined together is 
doubtless clear enough. However, methods of expression may 
vary as much, perhaps, in respect of that which is bound as in 
respect of that which binds. In very general terms, the Cabi- 
net connects^ theory and practice. In more specific terms, it 
joins the King and Parliament. In this second respect, the 
concept involved is sometimes expressed in slightly less particu- 
lar form by the proposition that the Cabinet binds together the 
executive and legislative authorities. Though, in reality? the 
Cabinet may be argued to be the executive as plausibly as it may 
be argued to be a part of the executive, its existence and its 
position do inevitably raise the primordial question of the rela- 
tionship between law-making and law-enforcement. 

Walter Bagehot in several places speaks of the “fusion” of 
legislature and executive in England. He was concerned with 
contrasting, as any serious account must contrast, the theory and 
practice of the English Constitution^ and he placed in antithesis 
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the traditional principle of the separation of powers and the 
actual practice of the Cabinet system. So also, the proposition 
is sometimes encountered that Parliamentary Government is 
the negation of the doctrine of the separation of powers. In 
these statements much truth is contained. 

Of the various classifications that are commonly made of 
modern governments, that is probably the most valuable which 
employs as a standard the relationship of legislature and execm 
tive. This classification assumes that in ail modern democratic 
statesman agency for law-making and an agency for law-enforce- 
ment must exist. It anticipates, as a , result, that the question 
will present itself of what ought to be the proper relationship 
between these agencies and their activities. In practice, every 
government must attempt an answer to this question. In gen- 
eral, only two answers are possible, — that the relationship ought 
to be close, or else that it ought not. This, in turn, is the basis 
for the classification of modern democratic governments into 
those that are parliamentary in form and those that are not. 
Of the second kind of governments, the United States is the 
only example among great states. This government, as is well 
known, is based on a special interpretation of the famous doc- 
trine of the separation of powers and on its corollary of “checks 
and balances.” On the other hand, all other great countries 
that are or have been democracies have regarded Parliamentary 
Government as the better answer, if not the only natural 
answer, to the question. After the War, it is still not without 
interest to observe, new states, with an opportunity of deliberate 
choice, invariably elected to establish the Parliamentary System. 
English government remains, of course, the classic and typical 
example of the Parliamentary System, 

Perhaps the simplest manifestation of the dose relationship 
between the legislature and the executive under the English 
system of government is the fact that members of the Cabinet 
are, and by binding convention must be, members of Parliament. 
This situation results simply and naturally from the fact that 
the members of the Cabinet are by definition leaders of the 
majority in the House of Commons. As leaders, they must 
assume direction of the principal activities of Parliament 5 and 
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hence their presence in Parliament is exceedingly important. 
Such an arrangement offers an effective opportunity for the 
executive to preseiitj' to advocate, and to defend . its views, and 
its proposals. In England, this is accomplished sufEciently 
conveniently in practice by membership of Cabinet, ministers in 
one House or the other. 

Historically, early in the eighteenth century, the importance 
of the arrangement whereby ministers are members of Parlia- 
ment was fortunately recognized. As a matter of fact, the Act 
of Settlement (1701) stipulated ^^Hhat no Person who has an 
Office or Place of Profit under the King or receives a Pension 
from the Crown shall be capable of 'serving as a Member of 
the House of Commons.” This provision manifestly included 
ministers j and, had it prevailed, it would have made the Cabi- 
net vsystem impossible. However, before it could come into 
operation, its practical inconveniences were sufficiently recog- 
nized to cause its modification. When the nature of Pariia- 
mentaiy Government became fully understood, the importance 
of this close relationship between the Cabinet and Parliament 
was easily apprehended 5 so that, in France, not only are minis- 
ters customarily members of Parliament, hpt the Constitution 
expressly authorizes them to be present in either Chamber. 
The same considerations have been involved in proposals made 
in the United States with a view to giving to heads of depart- 
ments seats in Congress, from membership in' which they are 
excluded by the Constitution. 

The English Cabinet is sometimes referred to as a committee 
of Parliament. Plowever, except for the fact that members 
of the Cabinet are also members of Parliament, the Cabinet 
appears to present, in respect both of structure and of function, 
more points of contrast with than of resemblance to an ordinary 
legislative committee. Thus, the fact that members of the 
Cabinet belong to both Houses of Parliament causes the Cabinet 
in. this respect to display resemblance to an American conference 
committee more than to the usual standing committee. Again, 
the several political parties of an assembly are normally repre- 
sented on a legislative committee in rough proportion to their 
strength, whereas, in normal English practice, that is to say. 
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iiiiless a coalition ministry is exceptionally formed, the Cabinet 
is composed wholly of members of one party. Likewise, similar 
contrast exists with regard to the normal activities of the Cabinet 
and of a typical legislative committee. 

The presence of English Cabinet members in Parliament is 
to be envisaged not alone in terms of a natural arrangement by 
which the ministers may exercise their leadership of Parlia- 
ment. It is also, and even primarily, to be thought of as con- 
nected with the control of Parliament, more especially of the 
House of Commons, over the ministers. Indeed, ministerial 
responsibility is, in a definite sense, the characteristic feature of 
Parliamentary Government. 

Resfonsibility^ of course, is manifestly the same word as 
mstmrability. In ordinary usage, both of these words appear 
to be employed somewhat more familiarly than the substance 
of the concept they stand for is clearly apprehended. In reality, 
as in the case of so many terms used in the discussion of human 
affairs, the meanings of responsibility or of responsible vary in 
considerable degree. On the one hand, a person or group of 
persons may be considered responsible or answerable when 
circumstances are such that their causal connection with an act 
or a condition may in a given case be definitely determined. 
In a case like this, a person, or group of persons, thought of 
as responsible, or in a responsible position, are clearly not re- 
quired literally to furnish answer. The responsibility may be 
said to be potential, unsanctioned, or moral. On the other 
hand, a person or group of persons may be thought of as 
answerable in the sense that if their causal connection with an 
act or a condition is in a given case or in given circumstances 
considered to be definitely determined, they must suffer an 
established penalty. Such responsibility may be considered 
politically organia^d and actual. In practice, where responsi- 
bility is organized, removal from office or loss of position is 
the typical political sanction. With Parliamentary Government, 
sanction in the form of resignation has come to be naturally 
associated. 

Since, then, ministerial responsibility is inevitably to be 
thought of in connection with removal from office, since, in the 
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second place, power of removal and power of appointment are 
natural concomitants, and since, moreover, the matter of ap- 
pointment and' removal of 'English ministers is one of; the. , many 
examples of the wide divergence between theory and practice 
under the English Constitution, ministerial responsibility faces 
in t\ro directions. In theory or, in other words, in the bare 
technical legal sense, the ministers being appointive and re- 
movable by the King, they are, in the same sense, responsible 
to the King. This existing theoretical situation was, of 
course, in former times also the situation that prevailed in 
practice. On the other hand, in present English practice, the 
ministers are responsible to Parliament. More specifically, they 
are responsible to the House of Commons. This means, as is 
well known, that the ministers must ^^possess the confidences^ 
of a majority in the House of Commons. If such a majority, 
by any deliberate action, demonstrates that the policy of the 
Cabinet is unacceptable to it, the ministers must resign, provided 
the House of Commons appears to be truly representative of 
the country. This proviso, in turn, means that in effect the 
Prime Minister and Cabinet may take an appeal to the people 
from a decision of the House of Commons. Such an appeal 
involves, of course, what is known as dissolution. The Prime 
Minister and the Cabinet are said to ^^go to the country.^^ They 
are also said, in constitutional language, to advise the King 
to dissolve Parliament. In effect, they decide that a new House 
of Commons shall be elected. Hence, a decision of the House 
of Commons adverse to the Cabinet involves resignation of the 
Cabinet or new elections. In the case of new elections, if the 
new Plouse of Commons is, like the outgoing one, hostile to 
the Cabinet, the Cabinet can no longer delay its resignation. 
If the newly elected House of Commons turns out to be favour- 
able to the Cabinet, this means merely that the old House w'^as 
not truly representative of the electorate and that the Cabinet 
is, in reality, possessed of the confidence, of the representatives 
of the people. Therefore, of course, the Cabinet does not re- 
sign. In the result, the legislature and the executive are always 
in harmony. As a matter of fact, the Parliamentary System will 
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work only on the assumption that they are in harmony. Indeed, 
this harmony in a sense defines Parliamentary Government. 

English ministers, then, are in theory responsible to the 
King and in practice to Parliament. The House of Commons, 
according to what has come to be called the ^diterary’^ account 
of the matter, may throw the whole Ministry out of office 
whenever it sees fit and substitute for it another set of ministers. 
This, ho welder 5 does not mean that the Cabinet is in a position 
of subordination and subjection to Parliament, The House of 
Commons is not to be thought of as '^exercising a whim when 
it turns a Cabinet out. In fact, the direct overthro'w of a 
Ministry by the House of Commons is, in practice, a relatively 
rare event. The power of dissolution, doubtless more than any 
one thing, prevents petty abuse of powers and this, together 
with the fact that the Cabinet normally can expect the support 
of a compact and disciplined majority, ensures for the executive 
a position of much strength. Indeed, the complaint is not in- 
frequently heard in England that the Cabinet is relatively too 
strong and that the ^^private member” is reduced to a level of 
undignified unimportance. However that may be, the Cabinet 
is responsible to Parliament without being subordinate to it. A 
watchful Opposition, it is true, possessed of a skeleton Cabinet 
organization and of a programme of its own, is more than 
willing at any time to undertake the government of the country; 
so that the Cabinet must do nothing that it is unwilling to have 
subjected to the bright light of criticism. At the same time, 
minor mistakes are not of themselves sufficient to cause the 
' downfall of a Cabinet. They merely go into the balance against 
it. The Cabinet need have Jittle fear as long as Its general 
policy is acceptable to the Commons and to the country. 

In countries that have adopted the English or parliamentary 
system of government, the phenomenon of counter-signature has 
been regarded as closely connected with ministerial responsi- 
bility. Apparently, such countries, faced with the problem of 
reducing to definite written form a system of government that 
in England grew naturally and was for the most part un- 
planned, have picked out, so to say, specific institutions con- 
ceived to be integral parts of the Parllamentar}^ System. In 
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this way^ counter-signature has been Incorporated into constitu- 
tions that have attempted to set up Parliamentary Government. 
This means that acts done in the name o£ the formal head of 
the state must be counter-signed by a responsible minister. 
Although, of course, counter-signature of itself cannot in any 
fundamental sense bring ministerial responsibility into existence, 
it can be regarded as a striking symbol of an historical process. 
Ministerial responsibility, as the distinguishing characteristic of 
the English Cabinet, made it possible for the traditional posi- 
tion of the King to be left largely unaltered in theory, in spite 
of the victory, at the end of the seventeenth century, of Parlia- 
ment over the King, 

According to the old principle of the Common Law that ^^the 
King can do no wrong,” the King w^as historically, and still is 
theoretically, beyond the reach of legal and judicial processes. 
Manifestly, some practical modification of this situation was 
necessary, if absolute royal power was in some manner to be 
softened down. As a matter of fact, a beginning w^as made 
when the Common Law Courts asserted, as a corollary of royal 
immunity, that a minister could none the less not plead a com- 
mand of the King as justification for his own wrongful act. 
The House of Commons possessed in the institution of impeach- 
ment an ultimate sanction for such ministerial accountability. 
This institution, which had been employed at times in the 
Middle Ages, was revived with especial vigour during the 
struggle of Parliament against the Stuarts. Such a situation, 
it must be manifest to anyone who will attempt the wide per- 
spective of generations and centuries, ensured that in the long 
nm^ no self-respecting minister would consent to accept the 
consequences of royal acts, unless the decision should be actually 
his own. The simple result w^as that, in the end, the position 
of the King became a formal one, and his ministers became the 
Real Executive. Likewise, in the course of time, Parliament 
acquired the power and means to control the ministers politic 
cally as well as legally. Indeed, when its. control became politi- 
cal, its legal control was almost altogether supplanted. If min- 
isters must resign when their political actions are unacceptable 
to Parliament, clearly they are extremely unlikely ever to reach 
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the point where they violate the law and become impeachable. 
Abundant evidence of this is to be found in the fact that there 
has been no case, in more than two hundred years, of a minister 
impeached for a matter related to his political duties. 

An important and far-reaching aspect of the responsibility 
of English ministers to Parliament has been thtir collective 
resfonsiMlity. The ministers normally come into olEce and 
resign as a body. Such a practice may be regarded as only 
natural in vievr of the fact that the ministers usually belong all 
to the same party, that the ministers are subordinate to the 
Prime Minister, that elements of policy in modern government 
tend to be inextricably inter-connected, and in view of other 
similar considerations. This, however, does not mean that an 
individual minister never resigns without bringing about the 
downfall of his colleagues. Rare modern examples of such 
individual resignations can be cited. If irreconcilable differences* 
exist between one minister and the others, the situation may be 
understood in sufficient time for the single minister to withdraw 
through loyalty to his party and friends. On the other hand, 
this remains the exception. Usually, political conditions are 
such that a false step by one member would cause the downfall 
of the others j and, still more, dissention in a Cabinet commonly 
means its disintegration. For these reasons, no little interest 
w’-as felt by students of-the English Constitution when, in 1932, 
announcement was made that four members of the MacDonald 
coalition Cabinet were to be allowed to argue and to vote against 
the fiscal policy of the Cabinet. However, the likelihood ap- 
pears to be that this abnormal departure from traditional 
practice, which after all appeared in critical circumstances 
marked by more than one unusual aspect, will have no perma- 
nent effect on collective responsibility. 
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THE REAL EXECUTIVE 

2. routine: the civil SERVICE 

The composition of the several English Executive Depart- 
ments is, in general, the same. The agents involved fall, as 
in the case of the Real Executive as a whole,- into two numeri- 
cally unequal classes, — the political and the non-political. The 
political head of a Department is a minister. He is, in a 
majority of cases, a member of the Cabinet. There is, likewise, 
at least one Under-Secrkary of State or Parliamentary Secre- 
tary, a member of the Ministry but not of the Cabinet, who 
assists the head of the Department. The highest non-political 
agent in a Department is known as the Permanent Secretary 
or Permanent Under-Secreta^ of State. In addition, there is 
a small army of lesser non-political agents. Highest and lowest, 
the non-political agents make up, in general, the Civil Service. 

The Civil Service is technically to be distinguished from the 
Defen'ce Services or the Armed Forces of the Crown. The 
two together constitute the Routine Executive. The Civil Ser- 
vice, therefore, includes, in general, persons of a non-political 
and non-military character who are employed by the central, 
as distinguished from the local, government. These govern- 
mental employees or civil servants number approximately half 
a million. They fall into a great number and variety of classes 
and grades. 

More than half of the great body of English civil servants, 
that is to say, more than a quarter of a million, are employed 
in the Post Office Department. About ioo,ooQ are to be found 
in the three Defence Departrnents. If to these four Depart- 
ments should be added six others — Customs and Excise Depart- 
ment, Inland Revenue Department, Ministry of Health, 
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Ministry o£ Labour, Ministry of Pensions, and OfEce of Works 
— the ten together would be found to contain more than ninety 
per cent of the whole body of civil servants. Nevertheless, in 
actual distribution, civil servants are said to be employed in 
nearly one hundred Departments. 

English civil servants are usually referred to as the perma- 
nent officials and agents of the administrative branch of govern- 
ment. For all practical purposes their tenure is, in reality, 
during good behaviour. The question of tenure is, moreover, 
closely connected with the matter of recruiting civil seiwants. 
As a matter of fact, with respect to both these important con- 
cerns, there exists the wide difference between theory and prac- 
tice that is so characteristic of the English Constitution. In 
theory — in other words, according to the narrow terms of law — 
the several hundred thousand civil servants are freely chosen 
by the Crown, that is to say, by responsible ministers. Legally, 
they may by the same authority be dismissed at any time 
without notice and without compensation. In practice, the ap- 
plication of well recognized principles not only results in life 
tenure,, but Ifecures careful selection and establishes clearly 
understood arrangements in respect of remuneration, promo- 
tion, retirement, and the like. 

In general, two methods exist by which persons who are em- 
ployed by the government may be chosen. In the first place, 
positions of a technical, clerical, and routine character may be 
filled for political reasons. Party workers and others who are 
thought to have deserved well of those in authority are not 
only rewarded by appointment to such positions, but they are 
thereby also made effective parts of a political organization 
favourable to those in office. This arrangement is, of course, 
known in America as the “spoils system, because it is felt to 
make application in practice of the dictum that “to the victors 
belong the spoils.^^ It gives rise in any country to the phe- 
nomenon of “patronage.” Moreover, experience suggests that 
if an office is filled for political reasons, it is in most cases 
filled badly. The agent involved is unlikely to be qualified; 
and he has little incentive to train himself, for, among other 
things, he frequently knows that, with a change of political 
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fortune^ Ills position will go to another. The simple character* 
istics of the spoils system are^ thereforCj inefSciency and inse- 
curity. The other system is what may be called the frinerit 
system.^^ Here, neither recruitment nor tenure is dependent 
upon political considerations. As the expression employed im- 
plies, qualities regarded as being desirable in connection with 
the forms of employment contemplated are the determining 
factors. Thus, selection is placed on a competitive basis and is 
normally determined by some sort of examination. Continu- 
ance in the service and promotion are likewise determined by 
merit and not by political considerations. Arrangements for re- 
tirement with a pension are established. In this way, tenure 
becomes secure and governmental service becomes a career. 

In no country are the principles of the merit system so highly 
developed and so widely extended as in England. Therefore, 
English practices are highly instructive. They are the imme- 
diate result of about a century of experience. 

Until about the middle of the nineteenth century, one of the 
aspects of the spoils system flourished in England. Appoint- 
ment to routine administrative positions was made on political 
or partisan grounds. On the other hand, the practice of a 
wholesale change of administrative agents on the occasion of a 
shift of power from one party to another appears never to have 
prevailed. However that may be, the situation was gradually 
recognized to be inefficient and otherwise unsatisfactory 3 and 
reform of the Civil Service was urged. In the late eighteenth 
and early nineteenth centuries, writers like Burke, Bentham, 
and Carlyle, of whom the greatest in this respect was Bentham, 
stressed the importance of improvement. Actual achievement 
of reform, however, was the work of others. Needless to say, 
it was vigorously opposed at every step by entrenched political 
and other interests. 

The history of the English movement for civil service reform, 
in the early nineteenth century must begin with some mention 
of what is known as the Haileybury experiment. Haileybury 
was the name of a school established in 1813 for the purpose 
of furnishing a rigorous training for young men destined to 
go to India in the service of the East India Company. On two 
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occasions when the charter of the Company w'as subject to re- 
newal, namely, in 1833 in 1853, steps of some importance 
were taken with a view to diminishing such favouritism as sur- 
vived from the period preceding the establishment of the 
Haileybury School. In 1833, the Charter Act required that, in 
case of a vacancy, four candidates should be nominated from 
the School and that a choice should be made from amongst the 
four by competitive examination. In 1853, largely through 
the effort and influence of Macaulay, substantially the present 
method of filling vacancies for service in India was adopted. 
The method was that of open competitive examination. The 
Haileybury School was abandoned. The reform was of far- 
reaching importance j but, after all, only the India service was 
involved..' 

Meanwhile, beginning in the third decade of the nineteenth 
century, increasingly adverse opinion of the worst abuses of 
patronage caused some improvement in the services other than 
that for India. Such improvement, however, was not general, 
but confined to particular Departments. Entrance examinations 
were in some cases established, which kept out persons wholly 
without ability j and, in a few instances, use was even made of 
competitive examinations. 

The most important dates in the nineteenth century history 
of English civil service reform are 1855 and 1870. In 1855, 
an Order in Council created the Civil Service Commission. 
This was a small group of three members, who w^ere to serve 
as a general examining board in connection with “young men 
proposed to be appointed to any of the junior situations in the 
Civil Establishments.” The creation of this Commission was 
the result of a series of investigations in the preceding five years. 
These investigations were directed for the most part by the 
Permanent Secretary of the Treasury, Sir Charles Trevelyan, 
brother-in-law of Macaulay. An elaborate series of reports 
employed the expression civil service apparently for the first 
time. Distinguished people in the country offered, upon re- 
quest, their opinions concerning the recommendations proposed. 
John Stuart Mill, for example, thought that adoption of the 
plan suggested would be “one of the greatest improvements 
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. . . ever proposed by a Government.” At the same time^ 
political opposition/ doubtless more natural with respect to the 
home services than with respect to India, was formidable. It 
so continued for many years. 

Though it would be difficult to overestimate the importance 
of the establishment of the Civil Service Commission, the effects 
on the abuse of patronage were not at once extremely far-reach- 
ing. The use of examinations as the basis for appointments was 
confined to junior positions. Even here, the competitive variety 
of examination was permissive rather than compulsory, for the 
wishes of the political heads of the several Departments con- 
tinued in considerable degree to be a determining factor. An 
important step was taken in 1859, when Parliament passed a 
Superannuation Act, according to the terms of which admission 
with a certificate from the Civil Service Commission should for 
pension purposes determine, with several exceptions, member- 
ship in the Civil Service. Opinion was not yet ready, as a 
committee of Parliament recognized in i860, for the establish- 
ment of open competition throughout the service. This reform, 
however, was realized at the end of another ten years. It was 
the accomplishment of an epoch-making Order in Council of 
1870, Since that time, several careful studies and a number 
of Orders in -Council have furnished the basis for increased 
efficiency in matters of recruitment, admission of WGmen, re- 
muneration, classification, promotion, and the like. The result 
has been a large degree of unification. 

The Civil Service has become in considerable measure one 
sertace. At the same time, in a technical sense, a responsible 
minister at the head of a Department appoints and has under 
his orders eveiy member of the Civil Service. Hence, such 
unification as has been brought about has been the result of 
certain causes that transcend the technical situation. Thus, a 
series of Superannuation Acts regulate, with minor exceptions, 
all whole time members of the Service. Again, classification 
has developed to the point where, for purposes of efficient 
organization, certain classes of civil servants are made common 
to various Departments, with a single scale of pay and a single 
method of recruitment by examination. Moreover, a bonus sys- 
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tern that causes remuneration to vary automatically with changes 
in the cost of living is applied to large classes of civil servants 
without regard to Department. So also, legal provisions estab- 
lishing minimum hours of work for all civil servants and setting 
up machinery for discussing and settling questions concerning 
other conditions of service have been unifying causes. And, last 
but not least, a tendency towards unification has been furthered 
by control on the part of the Treasury and by the work of the 
Civil Seiwice Commission, 

The Civil Service Commission continues to be composed of 
three members. They are, of course, appointed by the Crown. 
This means that in practice they are chosen by the Cabinet, on 
its responsibility, after the advice of the Treasury has been 
sought. The members of the Commission, who normally have 
previously served for long periods in governmental employ- 
ment, are not appointed for a definite term and are, thus, for 
practical purposes, Irremovable, One of them Is first commis- 
sioner j and, of the two assistant commissioners, one serves as 
director of examinations and the other as secretary. They are 
aided in the performance of their duties by a staff of assistants, 
whom they are authorized to employ with the consent of the 
Treasury. The Commission remains essentially an examining 
agency. It Is concerned, therefore, with recruitment and pro- 
motion. It issues certificates attesting to the age, health, citi- 
zenship, character, and knowledge and ability of candidates. 
In a definite sense, the responsibility of the Civil Service Com- 
mission comes to an end at that point. Other matters concern- 
ing conditions in the Service bring into play the actual control 
of the Treasury, which potentially exists in large measure even 
with respect to the Civil Service Commission itself. 

The general control of the Treasury over the Civil Service Is, 
of course, due In large measure to control of the purse. More- 
over, the Treasury, in addition to its power to maintain this 
general supervision, has at times received express powers of a 
more particular kind through Orders in Council. More espe- 
cially, an Order of 1920 authorizes the Treasury ^^to make 
regulations for controlling the conduct of His Majesty’s Civil 
Establishments, and providing for the classification, remunera- 
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tioHy and Other conditions of service of all persons employed 
thereiiij whether permanently or temporarily^^ 

The Permanent Secretary of the Treasury, that is to say, the 
highest non-political agent in the Treasury, is technically con- 
sidered to be head of the Civil Service, About half of the 
approximately dozen divisions in which the Treasury is organ- 
ized are concerneci with conditions of government service. They 
are, for this reason, called ^^establishment divisions.” Since 
1919, they have formed a unit, a branch of the -Treasury known 
as the Establishments Department. This branch is headed by 
a principal assistant secretary known as the Comptroller of 
Establishments. This officiaPs connection with the Civil 
Service is, of course, more important than that of the technical 
head, the Permanent Secretary. In the various Departments, 
there likewise exist establishment oiEcers, who, however, are 
responsible to the heads of Departments, not to the Treasury. 
Nevertheless, these establishment officers form an important 
connecting link between the Treasury and the several Depart- 
anents^ and they, in general, are concerned with Civil Service 
matters within the Departments. More especially, they kre 
members ' of the Whitley Councils in the Departments. 

Whitley Councils, which likewise exist to a certain extent 
in private industry, are bodies of employers and employees — 
in the Civil Service, of officials and staff— that deal with condi- 
tions of work. In the Civil Service, there exists, in addition 
to the Councils in the Departments, a National Council, which 
is concerned with general Service interests and which must have 
referred to it from the Councils in the Departments questions 
of a general nature. Both types of Council are composed of 
equal numbers of Civil Service officials and staff. In practice, 
the official side is represented by Permanent Secretaries and 
other members high in the Service 5 the staff is represented 
through members chosen by the groups or associations into 
wiilch civil servants are organized. 

The government employees who make up the English Civil 
Service perform a great variety of, functions. On this basis, 
they fall into several classes. In the first place, about three- 
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fourths of them are either industrial workers, such as employees 
in dockyards, arsenals, and the like, or else ‘^^manipulative’- 
workers, principally employees of the Post Office. These large 
numbers of workers, totalling more than 300,000, are character- 
ized by the fact* that, aside from Civil Service status, they do 
not differ from analogous workers in commerce and business 
outside the government. In the second place, considerable 
numbers of professional, scientific, and technical agents form 
part of the Service, varying from doctors, lawyers, engineers, 
architects, and scientists to draughtsmen, technical assistants, 
and the like. With these, on the basis of special qualifications, 
may perhaps be grouped typists and short-hand typists. This 
leaves, finally, with a few other exceptions,. between 75,000 
and 100,000 administrative and clerical agents, who may be 
considered typical civil servants. At present, they fall into four 
classes, known as Reorganization Classes. 

Though preparation for a reorganization of the Civil Service 
was made just before the World War, action was postponed 
until the post-war period. Establishment of the Reorganization 
Classes carried out the recommendations of a Report of 1920 
by a Reorganization Committee, which was a committee of the 
National Council, The Report set out a simple two-fold 
division. ^‘^The administrative and clerical yvork of the Civil 
Service,” it ran, ^^may be said, broadly, to fall into two main 
categories. In one category may be placed all such work as 
either is of a simple mechanical kind or consists in the applica- 
tion of well-defined regulations, decisions and practice to particu- 
lar cases j in the other category, the work which is concerned 
with the formation of policy, with the revision of existing prac- 
tice or current regulations and decisions, and with the organiza- 
tion and direction of the business of Government.” Each of 
these two main categories contains twu of the four existing 
general classes. 

Of the Reorganization Classes, the ^ fourth in the scale is the 
Writing Assistant Class. It is a Class confined wholly to 
women, of whom there are between 5,000 and 6,000. Em- 
ployees of this Class are to be found primarily in Departments 
that require large amounts of routine work. About one-half 
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are employed in the Post Office, and practical]]^ all the others in 
the Ministry of Health, in the Ministry of Labour, and in the 
Inland Revenue Department. The members of the Class are 
recruited between the ages of sixteen and seventeen by means of 
ex’amination held twice yearly. The examinations are, of 
course, competitive; and, according to the general principle of 
English Civil Service examinations, they are general in char- 
acter and correlated with a given stage of the educational system 
of the country. They are, in the case of writing assistants, 
designed to be suitable for girls who are finishing the elemen- 
tar}" and central schools, though, in pi-actice, about three-fourths 
are* drawn from secondary or private schools. The general 
situation seems to be that those who enter the Class possess 
an education superior to that which their work requires. About 
half the whole number of writing assistants are between the 
ages of sixteen and twenty; about one-fourth are between twenty 
and tw'enty-five; and the remaining fourth falls into two 
roughly equal parts, one between twenty-five and thirty, the 
other over thirty. A weekly basic pay exists, to which the cost of 
living bonus is added. The basic weekly pay is slightly higher 
in London than elsewhere. It rises for about te‘n years by 
annual increases of two shillings a week. Opportunities likewise 
exist for writing assistants to be promoted to a higher class; 
and, in practice, certain numbers of writing assistants are success- 
ful in open competitive examinations for other classes. In 
recent years, the promotions number two hundred or three hun- 
dred a year. The duties of the Writing Assistant Class include 
things like punching, tabulating, writing acknowledgements, 
filling out forms, addressing letters, keeping card indexes, and 
the like. * 

The Reorganization Class next above the Writing Assistant 
Class is the Clerical Class. This is a large class of some 50,000, 
composed of both men and women. The age limits are sixteen 
and seventeen, the same as for writing assistants. Owing to 
post-war measures calculated to change to a permanent status 
the position of ex-Service men who had been temporarily em- 
ployed, open competition has not been held regularly every 
year. The examinations, when they are held, are framed so 
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as to correspond with the point reached at the intermediate stage 
of a secondary school course. The provisions for remuneration 
are analogous to those for the Writing Assistant Class. How- 
ever, the basic pay, with regular increases, is reckoned on an 
annual rather than a weekly basis. Likewise, there are sub- 
divisions into junior and senior clerical grades, within each of 
which there is a different scale for men and women and for 
London and elsewhere. Considerable numbers of those who 
are admitted to this class enter by promotion. This has recently 
been especially, true in the case of women. Members of this 
Class, ill. their early career, perform, in offices where no large 
mass of routine work exists, the same duties as wifi ting assistants. 
In addition to this, the duties of the Clerical Class include super- 
vising the work of writing assistants, examining and checking- 
such things as accounts, claims, and returns, and collecting and 
preparing materials of various sorts. 

The third Reorganization Class is known as the Executive 
Class. It is recruited from both men and women. When 
entrance is gained through open competition, the candidates 
must be between the ages of eighteen and nineteen. The 
examinations are based on the development reached at the end 
of secondary education. Since the time of the establishment of 
this Class, only a few open competitions have been held 5 for, 
at tlie-time of reorganization, somewhat excessively large num- 
bers of the existing civil servants, known for the most part as 
second division clerks, were incorporated into the Executive 
Class. Even in years in which competitive examinations have 
been held, somewhat larger numbers have entered through 
promotion than as a result of competition. Whatever the 
method of entrance, a period of strict probation is required. 
The total number in the Class somewLat exceeds 4,000. The 
situation with respect to such pay as has been standardized 
resembles that prevailing in the Clerical Class. However, out- 
side limits of £100 and £500 per year (as compared with £60 
and £400 in the Clerical Class) do not apply throughout, other 
scales, the highest with an outside limit of £1000, prevailing in 
some Departments. There are, in the Executive as in the 
Clerical Class, distinctions between lower and higher grades, 
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between men and women, and between London and elsewhere, 
^^Executive’’’ duties are indicated by the recommendations con- 
tained in the Report of the Reorganization Committee. 
this class,” reported the Committee, ^Sve would assign the 
higher work of supply and accounting Departments, and of 
other executive or specialized branches of the Civil Seinice. 
This work covers a wide field, and requires in different degrees 
qualities of judgment, initiative, and resource. In the junior 
ranks it comprises the critical examination of particular cases 
of lesser importance not clearly within the scope of approved 
regulations or general decisions, initial investigations into mat- 
ters of higher importance, and the immediate direction of small 
blocks of business. In its upper ranges it is concerned with 
matters of internal organization and control, with the settle- 
ment of broad questions arising out of business in hand or in 
contemplation, and with the responsible conduct of important 
operations.” 

In most respects, the most interesting class in the English 
Civil Service is the Administrative Class. It is composed of the 
cream of the civil servants. Its members are, in a majority of 
cases, university graduates. Aside from about one-fourth of 
its members, wlio have been promoted from other classes, the 
remainder of the Administrative Class has been directly re- 
cruited by open competition. The annual examiiiations afe open 
to men and women between twenty-two and twenty-four years 
of age. The competition is calculated to appeah to graduates, 
especially of Oxford and Cambridge, who have obtained the 
highest honours. The high standard of the examinations is fre- 
quently said to be unique. The Class consists, in the home ser- 
vice, of slightly more than i,000 members. In addition to this, 
it includes posts in the diplomatic anci consular service as well 
as in India, Ceylon, and Northern Ireland. Those who are suc- 
cessful in the competition are generally assigned, according to 
their choices in order of their standing, to such vacancies as 
exist. They enter with a rank known as that of assistant prin- 
cipal. Here they undergo a rigorous probationary period. If 
they survive this period, they find, after a further period vary- 
ing from about one to ten years, other positions open to them. 
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' Within the Service, they normally succeed to the higher posts 
by progressive promotion. These higher posts involve the 
grades of principal, assistant secretary, principal assistant secre- 
tary, and permanent secretary or his deputy. The basic pay, 
with regular annual increases up to a certain maximum, varies 
with the grade. An assistant principal begins at £200 a year, 
and may be advanced by £20 increments to £500. The per- 
manent heads of departments receive an annual salary of 
£3,000. The Report of the Reorganization Committee consid- 
ered the appropriate duties of the Administrative Class to be 
^^those concerned with the formation of policy, with the coordi- 
nation and improvement of Government machinery, and with 
the general administration and control of the Departments of 
the public Service.” 

The English Civil Service is the object of wide-spread and 
well-deserved admiration. It is, of course, like other human 
institutioiis, not perfect. In reality, the British themselves 
wmuld be the last to claim perfection for it. A single indication 
of this is the frequency with which studies of the Civil Service 
are made whth a view to the realization of improvement. So 
also, there is easily discernible a readiness to introduce change 
where it appears calculated to increase the genuine efficiency of 
the administration of public affairs. At all events, a high stand- 
ard is maintained. ’ Government service appeals to individuals 
of ability and ambition. Such individuals feel this appeal in 
spite of the fact that the established rates of remuneration, 
while by no means niggardly, are not so great as successful 
persons may command in commerce and business. English 
Civil Servants may, and apparently do, feel that compensations 
exist in the form of a career offering permanency of position, 
advancement on the basis of merit, freedom from the worst 
evils of patronage, work involving the satisfaction of public 
service, and genuine prestige. Such a career and such advan- 
tages of public life are open to the able English civil servant on 
the single condition that, in general, he abstain from active par- 
ticipation in practical politics. Such abstention is regulated partly 
by law and partly by convention. By statutory provisions, civil 
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servants are prohibited from having seats in Parliament; and, 
by regulation of the Treasury, a civil servant with ambition to 
enter the House of Commons would be forced to resign upon 
becoming a candidate. Civil servants are not now, as some of 
them once were, deprived of the suffrage; but political activity 
more positive than the mere casting of a ballot, such for example 
as canvassing, speaking, serving on committees, and the like, is, 
though exceptions can apparently be found to every rule in- 
volved, contrary to rules or tradition. This situation is some- 
times criticized; but what seems to continue the prevailing view 
is that demand of abstention is defensible on the practical 
ground of efficiency. 

The character of English Civil Service examinations is fre- 
quently commented upon. In particular, the fact that the aim 
is to test the general capacity of a candidate, rather than, as in 
the United States, to ascertain his fitness for a special position, 
is undoubtedly a matter of considerable interest. The principle 
involved is an arresting one in respect of educational theory, 
national psychology, or even philosophy in general. It is, in 
any event, possibly the most important single principle at the 
basis of the English Civil Service. However that may be, the 
English system seems to be committed to the view" that a per- 
son of outstanding scholastic distinction can without difficulty 
acquire the special competency required by a particular position. 
The English view appears to accept what is sometimes called 
an aristocratic emphasis, as against the attitude that closely asso- 
ciates excellence and specific function. It denies, at least by im- 
plication, the dictum that a person cannot be just good, but 
must be good for something. With respect to the* whole ques- 
tion and to the contrast involved, it is easy enough to conclude 
with the colourless reflection that something may be said for 
both sides and that what may be good in one time or place is 
not necessarily good in another. At the same time, reason 
finds it difficult to escape the conclusion that genuine scholar- 
ship and real culture can much more easily acquire special fit- 
ness than special fitness can add to itself the other qualities; 
and, from a practical point of view, English experience and the 
success of the English Civil Service cannot be ignored. There 
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can be very little doubt but that^ if England had to establish* 
its system, again today in what are indubitably different condi- 
tionSj it would insist on open competition and the search for 
general ability. 

The question of relationship between the Policy Forming 
Executive and the Routine Executive, between the political 
head of a Department and the nompolitical agents who work 
under him, between the minister and the civil servant, has been 
the subject of numerous disquisitions. Perhaps the best simple 
statement of the basic principle involved — or, at least, supposed 
to be involved — continues to be that of Sir George Come wall 
Lewis. It is quoted by Bagehot and has been many times re- 
peated. ^dt is not the business of a Cabinet Minister to w^rk 
his department. His business is to see that it is properly 
worked.^^ Or, as Mr. Ramsay MacDonald said of the Cabinet, 
^Tt does not keep the departments going; it keeps them going 
in certain directions.” It is, of course, the civil servants who 
work the Departments and ke6p them going. 

An account of the cKaracteristics distinguishing ministers 
from civil servants in England involves a series of contrasts. 
In terms of what is perhaps the most frequently employed anti- 
thesis, the minister is an amateur, the civil servant is a profes- 
sional. The minister is not expected to have and, in the over- 
whelming majority of cases, has not any detailed technical 
knowledge of matters falling within the purview of the De- 
partment with which he is connected. According to a striking 
account, the Chancellor of the Exchequer, arbiter of the finan- 
cial destiny of the country, may be at a loss to account for 
dots” involved in the decimal system in which Treasury 
accounts are worked out.^ The qualities that have enabled a 
minister to become a leader of the majority party in the House 
of Commons are less specific. He is in some manner a man 
of the world. He is, if a minister of note, a man of consider- 
able common sense. He has that somewhat intangible, but none 
the less real, quality known as business ability. He possesses 

^ Cf, in th is respect, Sidne7 Low, The Governance^ of England (Re- 
vised ed., London, 1914), Ch. XI. 
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\he faculty of directing affairs, of successfully getting other men 
to work for him. In fine, he is a layman of executive ability. 
The civil servant, on the other hand, furnishes the expert 
knowledge that the minister is not expected to possess. Though 
the examination by which he is chosen is not so much calculated 
to secure a professional as a person of general intellectual at- 
tainments, the civil servant is chosen when very youngs and he 
begins early on a special training. His permanence of tenure 
ensures that he will become the depository of much detailed, 
technical information. On this store of knowledge the minister 
draws in making his decisions. 

The extent to which the minister is dependent on, or even at 
the mercy of, the permanent officials is a much discussed ques- 
tion. General conclusions in the matter seem extremely diffi- 
cult, if not impossible, to draw with any confidence. Cases 
appear greatly to differ. There can be little doubt but that, 
in general, the civil servants are, from the nature of things, in 
a position to exercise on public affairs an influence of consider- 
able proportions. The policies and ideas of the minister are 
likely to be general and even vague 5 so that their formulation 
and realization are dependent upon a knowledge of difficulties 
and upon a store of facts and experience that are in the pos- 
session of the permanent official alone. For example, it could 
be imagined that a minister might entertain the policy of estab- 
lishing a higher age limit at which children would leave school. 
Permanent officials, it might be supposed, would call to the 
attention of the minister such things as the number of children 
between the new and old age limits who wmuld be affected, the 
likelihood of increase or decrease in this number with the pass- 
ing of time, the number of new teachers and of new schools 
and equipment that would be required in the present and f uture, 
and $0 on. The civil servant might altogether conceivably 
throw doubts on the wwkabiiity of the plan involved. Indeed, 
it would be his duty to do so. Gn the other hand, if indica- 
tions of opposition to the minister’s policy should appear, it 
might not be easily possible to say either that it was a case 
of perfectly legitimate suggestion of objection or that it in- 
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volved disloyal desire and eifort to defeat the policy of the’ 
minister^ The permanent officials of a Department tend to 
establish a certain official point of view or bias^ they appear to 
develop an excessive regard for formalism 3 and, being men 
often of greater ability than the minister, they must inevitably 
acquire a certain impatience or even contempt for what may 
appear an ignorant and incompetent amateur. They work 
silently 5 and, by quiet persistence, they are likely to get their 
way. If this way is a good way, it ought to prevail. In prac- 
tice, the minister will receive the credit 3 for the decision and the 
responsibility are his. At the same time, it might be difficult 
to prove that the decision was, in a truly positive sense, that of 
the minister. The question of personality is, in reality, prob- 
ably the determining factor. If the minister is a man of great 
strength of character, he may adapt himself without great delay 
to the conditions existing in the Department in which he finds 
himself j and he will rise above formalistic routine and may even 
fundamentally alter its traditional direction. There is, none the 
less, a definite, even if not objectionable, sense in which he will 
be dependent on the permanent officials. The distinction be- 
tween legitimate dependence and dangerous dependence of the 
minister on the civil servants is far from easy to draw. In 
any event, when the relationship becomes an undesirable one, 
it is a manifestation of an unfortunate tendency towards bu- 
reaucracy. ' 

Bureaucracy may be said to exist when the influence inherent 
in the position of permanent governmental officials 3'eaches a 
point wffiere, on the balance, it is, in practice, great enough both 
to determine in large measure the course of government and, 
at the same time, to escape reasonably effective control. 
Whether or not such a situation exists in a particular case de- 
pends on prevailing conditions. The situation may have, and 
often has, developed at a given time only in sufficient degree to 
warrant the judgment that bureaucratic tendencies exist. The 
marked expansion of governmental activities that, in the last 

^ Lord Passfield (Sidney Webb) has testified to the loyalty and helpful- 
ness of the Civil Service on the occasion when Labour first assumed office. 
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centuryj has been perhaps the most salient feature of political 
history has inevitably increased the likelihood that bureaueratic 
tendencies will manifest themselves. Such expansion has^ in 
England as elsewhere, of necessity resulted in considerable 
additions to the numbers of civil servants j and this fact, to- 
gether with related developments, has lodged greatly aug- 
mented power in the hands of the permanent officials of the 
several government offices.^ Not the least of the factors in 
this growth of power has been the practice on the part of 
Parliament of delegating broad subordinate law-making author- 
ity to the Executive Departments. There appears to be no 
fundamental reason for regarding an increase in the number 
and variety of government functions as being in itself a bad 
thing. In any event, it seems to be the work of destiny. There- 
fore, continued growth of the Civil Service in size and power 
is, even if undesirable, scarcely avoidable. This means, conse- 
quently, that bureaucratic tendencies will continue to appear. 
The conclusion seems simple. Inasmuch as a fully developed 
bureaucracy involves extensive powder exempt from control, and 
as extensive power is inevitable, then, avoidance of bureaucracy 
involves maintenance of control. This is an exceedingly im- 
portant problem for a democracy. Former President Lowell 
suggested some years ago that, in England, danger of bureau- 
cracy had been escaped through the particular type of relation- 
ship between amateur and professional involved in the clear 
distinction of political from non-political agents.^ It is ex- 
tremely doubtful whether, at the present time, this relationship 
is sufficient guaranty. The amateur minister, responsible to the 
people and to their representatives, is undoubtedly a demo- 
cratic element in the situation. If he is a strong personality, the 
popular interest will to that extent be protected against the 
danger of bureaucracy. However, the matter is not in reality 
so simple. Not only is the danger greater if the minister is a 
less strong onej but a certain tendency for a strong Cabinet to 
escape effective control by the House of Commons helps to 
increase the strength, and consequently the irresponsibility, of 

" CL Ch. XV, p. 246, mfra, 

2 Cf, Of, cu,, VoL I, Ch. VIII. 
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any Department and its agents. In the long run^ a democratic 
solution of the problem of genuine direction, useful criticism, 
and efficacious control, if it is to , be worked out, must be found 
by those who have the ultimate power. In other words, the 
final responsibility rests upon the House of Commons. 



■ SECTION 2. The Legislature' 

CHAPTER XI 

THE STRUCTURE OF PARLIAMENT 

The many years that have elapsed since the English Parlia 
ment in the fourteenth century assumed definitely its bicameral 
form have witnessed numerous strains in the relationship 
between the House of Lords and the House of Commons. In 
more recent years, the position of the House of Lords hass 
become in a definite' sense inferior to that of the House of 
Commons/ Indeed, in some ways, Parliament may, for prac- 
tical purposes, be considered a unicameral assembly. Never- 
theless, the Mother of Parliaments continues to consist of two 
Houses, one of which has existed almost since time out of mind 
and both of which have had an autonomous existence since the 
fourteenth century. The fact that the independent existence of 
the two Houses was originally unplanned has not prevented, in 
the years that have intervened, the formulation of numerous 
reasons justifying and supporting the principle of a bicameral 
legislature. Partly as a result of this reasoning and partly 
through the force of imitation, employment of two-chamber 
assemblies has made its way round the world.*^ The practice 
has found its way into most civilized countries and sometimes 
into the most remote and unimposing communities of a particu- 
lar country. Always, the influence has been directly or indi- 
rectly that of the English Parliament, 

Outside England, in many of the bicameral assemblies that 
have been erected, both of the houses involved are based on the 
representative principle, often with only minor differences ex- 
isting between what are called the ^^uppeP’ and ^floweP^ houses. 

^ Cf. CL XIII, p. 212, mfra. 
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This causes a somewhat natural tendency for* some persons to 
think: of the: House, of 'Lords' as a representative, .body. In 
reality, the tendency suggests a 'good deal of caution^ Though, 
as a matter of fact, the representative principle was, as will be 
seen in a moment, in minor degree introduced into the House 
of Lords at the time both of the union with Scotland (1707) 
and of that with Ireland (1800), the House is to an overwhelm- 
ing extent a primary assembly. Its members, it is true, may 
often be in a striking way representative' of the ' country in a 
derived sense; but, in the more ' literal sense, a great majority 
of them , rep resent nobody but themselves. 

I. COMPOSITION 

The House of Lords consists of approximately seven hun- 
dred members. The size varies for several reasons.' .New' 
peerages are from time to time created by the Crowm, and 
others at times disappear. Incidentally, a peerage, being in 
principle based on noble blood, cannot be declined or resigned. 
The appearance of a new peerage or the disappearance of an 
old one is likely to affect the size of the House, though it will 
not necessarily do so; for not all peers are members of the 
House of Lords. For example, women, even though peers 
in their own right, are not entitled to sit in the House; and 
male peers w’-ho have not reached their majority are temporarily 
excluded. 

Members of the House of Lords may be classified in nu- 
merous ways. These classifications naturally cut across one 
another to some extent. . 

One classification of members of the House of Lords, which 
is of an historical character and which is reproduced in such 
formal terminology as the enacting clause of statutes, involves 
a division into ^‘^Lords Spiritual and Temporald^ This Is nu- 
merically a very unequal division. Out of the approximately 
seven hundred members of the House of Lords, only twenty- 
six are Spiritual Lords. 

The members of the House of Lords who are designated 
‘■'^Lords SpirituaP^ are Bishops of the established Church ^ of 
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* England. Five of them are always the same, that is to say, 
they are always replaced in the House by their successors. 
These are the two Archbishops, the Archbishop of Canterbuiy 
and the Archbishop of York, and the Bishops of London, Dur- 
ham, and Winchester. The remaining twenty-one Bishops who 
have seats in the House of Lords are determined by seniority. 
Like the other five spiritual members of the House of Lords, 
they remain members as long as they retain their positions. 
However, upon their death or resignation, their places in the 
House, because of the principle of seniority, are not taken by 
their successors. 

The Ivords Spiritual are from the nature of the case non- 
hereditary. This characteristic they share with seven of the 
Lords Temporal, namely, the Lords of Appeal in Ordinary. 
These Lords of Appeal, being appointed because of their learn- 
ing in the law, are, likewise from the nature of the case, non- 
hereditary. They must have served at least two years in high 
judicial position or have practised at the bar for at least fifteen 
years. Upon them almost entirely devolves the task of per- 
forming the judicial business of the House of Lords.^ The 
two small groups of non-hereditary peers, which have nothing 
else in common, are, taken together, to be contrasted with the 
hereditary peers. 

The overwhelming majority of the Lords Temporal are 
holders of hereditary peerages. In general, peerages created 
before 1707, the date of the Union with Scotland, are Peer- 
ages of England. Those created in the eighteenth century, 
that is to say, between 1707 and the Union with Ireland in 
1800, are Peerages of Great Britain. Peerages created since 
1 800 are Peerages of the United Kingdom. Adult holders of 
any of these peerages are, with a few exceptions, members of 
the House of Lords. Hereditary peerages of Scotland and of 
Ireland likewise exist. However, their holders are in only a 
few cases members of the House of Lords. It is in respect of 
them that the representative principle has been introduced into 
the composition of the House of Lords. 

At the time of the Union with Scotland in 1707, the arrange- 

"Cf. CL XV, p, 232, mfra.. . , 
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ment made was that no new Scottish Peerages would be created* 
and, that those peers in existence at a: given time should choose 
sixteen of their number to represent them in the House of 
Lords. These Representative Scottish Peers were to be chosen 
for the duration of a Parliament. The number of Scottish 
Peers is apparently now less than ninety. When the Union 
with Ireland w^as established in iSoo, a somewhat different 
arrangement was made. The number of Irish Peerages was to 
be allowed to decrease to one hundred, at which point it was 
to be maintained. Furthermore, the body of Irish Peers was 
to select twenty-eight life members of the House of Imrds, the 
Peers thus being required to elect only when a vacancy should 
occur amongst their representatives. The Irish Lords other 
than the Representative Peers were made eligible to be elected 
to the House of Commons from a constituency outside Ireland. 
No steps, it would seem, to carry out the several arrangements 
with respect to the Irish Peerages have been taken since the 
establishment of the Irish Free State. 

With respect to all peerages, several ranks exist. Their 
holders are, in descending order, dukes, marquesses, earls, vis- 
counts, and barons.^ The Lords of Appeal in Ordinary rank as 
barons. The Lords Spiritual, who are, strictly speaking, not 
peers, possess a rank, with respect to precedence, imimecliately 
above barons. 

Various proposals have from time to time been made with 
a view to altering the composition of the House of Lords. 
There can be little doubt but that many of its members are 
very little competent in public affairs. However, these persons 
help to solve the problem by the simple expedient of not at- 
tending. The problem of reform in composition is Inextricably 
connected with the matter of the powers and functions of the 
House of Lords.^ Though the whole problem may in some 
uncertain future receive close attention and find a suitable solu- 
tion, it cannot now be said to be the object of any widespread 
and persistent movement. 

^ This is exclusive of the Princes of the Royal Blood, who possess the 
highest rank of all. 

^Cf. Ch.Xni, p. 217, 



:I54. 


THE' CENTRAL ..GOVERNMENT 


The House of Commons is at the present time; composed Gf 
615 members* ' ; This relatively large number^ established by Act 
of Parliament, has been in the past even larger, actually exceed-" 
ing 700 'between the years 1918-and 1922. It was .reduced to 
its present size as the result of the disappearance of members 
from Southern Ireland at the time of the establishment of the 
Irish Free State* Of the present 615 members, 492, or nearly 
five-sixths, are English representatives. The remainder is made 
up of 36 for" Wales and Monmouth, 74^ for Scotland, and 13' 
for Northern Ireland. 

The House of Lords, being the direct descendant of the 
Curia Regis, is in principle a permanent council of the King. 
The length of the term of a Parliament is determined by the 
term of the House of Commons. According to statutory pro- 
vision, the members of the House of Commons are ...chosen 
for five years. However, this provision is relatively unim- 
portant for at least two reasons. The first and most important 
is that, in practice, the life of a particular House of Commons 
is often brought to an end by dissolution before the end of the 
statutory period of five years. Since dissolution may take place 
at any time, the actual life of a Parliament is uncertain. How- 
ever, if the existence of a compact majority in the House of 
Commons may be considered the normal situation, the tendency 
for a Parliament to live out a term of approximately five years 
may, perhaps, likewise be regarded as normal. In the second 
place, the five year period being established by statute, it may 
be changed in the same way. This is a simple illustration of 
the way in which the power of Parliament is without legal limit. 
Indeed, the very Parliament that by the Parliament Act of 19 1 1 
established the term of five years prolonged its own life beyond 
that period. Any other Parliament could legally and, with the 
support of public opinion, might in practice do the same thing. 
The matter, it may be noted, is one in which the legal power 
of the House of Lords is completely coordinate with that of the 
House of Commons/ 


^ C£. 
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The House :0£ - Commons' is mtegrally, renewed No senti- 
ment for.' partial renewal seems, "ever to have existed. Indeed^ 
since dissolution is a relatively common practiccj no little com- 
plication. would attend an attempt to choose fractions of the 
House at different intervals. On. the other hand,, the election 
of all members throughout' the country at the same time is a 
valuable means of ascertaining the attitude of public opinion 
Oil definite issues. When vacancies, in the m,e.mbership of the 
House occur on account of death or other cause, what are known 
as bye-elections take place.; These special elections are like- 
wise interesting opportunities to test the trends of public opinion 
during the inte,rval between general elections. A curious his- 
torical survival is the fact that' technically a member of the 
House of Commons cannot resign. When a member wishes 
to accomplish the same purpose, he is usually said take the 
Chiltern Hundreds.^^ This means that he asks to be and is 
appointed to a position under the Crown the holding of which 
is incompatible with membership in the House of Commons. 
His appointment causes the severance of his connection with the 
Houses and, since the position concerned involves no duties and 
no remuneration, he immediately resigns from it. 

Qualifications for membership in the House of Commons are 
exceedingly simple. In order to be eligible, a person must be 
a British citizen and of legal age. Interestingly enough, neither 
Law nor Convention has established any residence requirement. 
In practice, persons may be and frequently are chosen in regions 
remote from their homes. The advantages of this practice, 
which may well be envied in som.e other countries, are vsimple 
and manifest. Some of these adva.ntages arc that a broad na- 
tional, rather than a local, point of view tends to prevail, that 
the country need not be penalized if several excellent poten- 
tial members arc resident in the same vicinity, that the country 
need not be deprived of the service of a valuable representa- 
tive merely ■ because he dwells in a neighbourhood where a 
political party other than his own normally is in the majority, 
and CO on, 

A fe\¥ simple disqualifications .also exist. Examples are to 
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be found In provisions that render ineligible clergymen of the 
Churches of England, Scotland, and Rome, bankrupts, and in- 
sane persons. Peers ^ and persons who hold certain kinds of 
positions, such for example as judges and army oflicers, are 
likewise not eligible. Plolders of some other kinds of positions^ 
though not ineligible for election, must, in order to become 
members of the House 'of . Commons, , relinquish their former'’ 
position. This is sometimes called incom-fatibilky as distin- 
guished from ineligibility. Members of the Civil Service are 
good examples. An Order in Council requires them to resign 
upon announcing their candidacy. • The obverse of this rule also 
holds. A member of the House of Commons who accepts one 
of several kinds of positions, such for example as a commission 
in the army or navy or a judgeship, severs thereby his con- 
nection with the House. It is, of course, this principle that 
lies at the basis of the practice of “taking the Chiltern Hun- 
dreds.^’ Moreover, the principle possesses important historical 
interest in connection with Ministers of the Crown. The pro- 
visions of the Act of Settlement in 1701 that would have made 
Parliamentary Government practically impossible ^ were, after 
their repeal, supplanted by provisions requiring members of the 
House of Commons who accepted positions as Ministers to seek 
reelectlon. Such provisions, after undergoing certain modifi- 
cations, have recently disappeared. Membership in the House 
Is now not affected by appointment to the Ministry. 

It appears well established that the House of Commons can- 
not, as sometimes happens in the United States, add in effect 
to the legal qualifications of members-elect by refusing to seat 
them on the grounds of alleged unfitness of a general or specific 
character, How''ever, a member can be expelled, though this 
expedient is rarely employed in practice. 

Elections to the House of Commons are decided, as a gen- 
eral rule, by pluralilty vote in single-member constituencies. 

A constituency is defined by the Representation of the People 

^ With the exception mentioned in connection with Irish Representative 
^V.5 CL 1X5 p. 126# sufra. 
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Act of 1918 as ^^any county^ borough, or combination of places/ 
or unlyersity or: 'combination : of universities, returning a mem- 
ber to; se:rve in Parliaments^ Of ' the 615 members, 576 are 
chosen in constituencies entitled , to elect one representative. 
Thirty-six members are elected from eighteen two-member con- 
stituenciesy and the remaining three are chosen from the only 
three-member constituency, that formed by the Scottish Uni- 
versities, 

The territoriarconstitueiicies, that is to say, the constituencies 
other than the Universities, continue to be distinguished as 
County and Borough constituencies, though the distinction is at 
present of no practical importance. The members chosen from 
County constituencies number 300, those from Borough con- 
stituencies 303. The remaining twelve are the University 
members;^ , , ■ ' 

The single-member constituencies contain approximately an 
equal number of inhabitants. Readjustments are not made at 
regular intervals, as they tend to be in the United States, but 
are undertaken when conditions seem to demand a change. Ap- 
parently, no complaint can be made on the score of ^gerry- 
mandering.” The last redistribution of seats was made in 1922. 
The work of determining the constituencies is performed by 
an impartial committee, and the results are attached as an ap- 
pendix to an Act of Parliament. 

The approximate equality of constituencies in England today 
is the resultant of an important historical development. Before 
the Reform Bill of 1832, great inequalities existed, particularly 
in connection with the Boroughs. The situation was the result 
of the general principle according to which Counties and 
Boroughs were allotted t'wo members each in the House of 
Commons, In the case of urban representation, classic examples 
existed of ^Votten” and ^'^pocket” Boroughs. Rotten Boroughs 
could be found, for example, that were, through destruction, 
desertion, or even inundation, without inhabitants. Such 
Boroughs, nevertheless, continued to be entitled to two mem- 

These are, in addition to the 3 for the Scottish Universities, as follows: 
Oxford 2, Cambridge 2, London i, English Provincial 2, Wales I, 
Queen’s College, Belfast, i. ' ■ 
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'bers in Parliament. The same was true of Pocket Boroughs^ 
which were contained within the confines of the property of a 
great land-owner. These Boroughs, likewise, being allotted 
two members of the House of Commons, the result was that, 
for all practical purposes, nomination of the members by the 
land-holder prevailed. This situation, of course, meant that 
flourishing Boroughs, with the same membership, tvere rela- 
tively much under-represented. Still greater injustice existed 
in the case of great urban communities that had grown up as 
a result of the extensive use of machinery and factories and 
that were entitled, as communities, to no representatives at all. 
The Reform Bill of 1832 took important steps looking tov/ards 
the remedy of the situation 5 the Representation of the People 
Act of 1867 made further redistribution j and an Act of 1885, 
passed subsecjuent to the Representation of the People Act of 
1884, established a still more equitable arrangement. In the 
twentieth century, the principle of equal constituencies has been 
for the most part realized in practice. 

The general principle of plurality election, follow^ed in Eng- 
land as in the United States, is well known to present the pos- 
sibility, which is not infrequently experienced in practice, that 
the will of the people will not mathematically reflected in a 
representative body. This is even true of a country where two 
parties predominate and where, consequently, only two' candi- 
dates normally present themselves in single-member constituen- 
cies or only two lists of candidates in multiple-member con- 
stituencies. If, as in England, the national rather than the local 
point of view tends to be stressed, then nothing is more natural 
than for statistics to be generalized and view^ed in the perspec- 
tive of the country as a whole, or of a large part of it, rather 
than in terms of small air-tight compartments, that is to say, 
electoral districts. Elence, since a large majority in one con- 
stituency may more than offset smaller majorities in two or 
more other constituencies, the result may be, and frequently is, 
that from the point of view of three- or more districts, and thus 
even of the w^'hole country, a minority of the voters may elect 
a majority of the members. This possibility is even greater in 
constituencies where more than two candidates are involved, for, 
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in this case^ a minority of voters may, in any one constituency? 
elect the representative. Thus? in Great Britain, the last three 
general elections showed the following results: ^ 


Popular, vote. 

1929 

Conservative 

1931 

ms 

• • 8,658,729 

ii, 907..875 

10,488,626 

Perce!ita.ge of whole. . ..... 

38.8 

56.1 

48.5 

Number' of .seats 

a6o 

■ 471 .. 

387 

Percentage of seats . . . . 

42.9 

77-5 

63.8 

Popular vote. . 

1929 

Labour 

1931 

1935 

■ • 8,379,978 

6,990 j 503 

8,8o4-»^88 

Percentage of whole. . . 

37-6 

33 

40.8 

Number of seats 

288 

65 . 

166 

Percentage of seats. . . . 

47.5 

10.7 

27-3 

Popular vote 

1929 

Liberal 

1931 

ms ^ 

• • S>3oi,i27 

2,320,310 

25309>73 o 

Percentage of whole. . . , 

23.6 

10,9 

10.7 

Number of seats. . . . . . 

59 

72 

54 

Percentage of seats . . . . 

9.6 

II. 8 

8.9 


The natural tendency to consider the results of plurality elec- 
tion unsatisfactory has given a certain amount of strength to 
movements in favour of some kind of electoral reform. In 
1931? a Representation of the People Act, which was passed 
in the House of Commons but not pressed after its failure in 
the House of Lords, provided for a system of preferential 
voting, known as that of the Alternative Vote. If no candidate 
should receive a majority of the votes cast, the lowest candi- 
date was It) be dropped and the votes of that candidate ciis- 
tributed amongst the other candidates according to the prefer- 
ences expressed. This method would prevent the under- repre- 
sentation of a majority, but it would not ensure, as would a 
system of proportional representation, certain representation of 
a minority. Proportional representation is employed in the 
case of such British University constituencies as are entitled to 

1 Where Labour and Liberal strength were divided between two or more 
groups, the latter have been combined for purposes of convenience. 
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’ more than one member. The Representation of the People 
Act of 1918 recommended that arrangements be subsequently 
made so that, as an experiment, one hundred members of the 
House of Commons should be chosen by a system of propor- 
tional representation. This recommendation has never been 
carried out. 

Proportional representation continues to command a certain 
amount of respectable support in England. However, the exist- 
ing system is so well entrenched in the traditional sentiment and 
practice of the country that it is not likely easily to be dislodged. 
The two principal arguments advanced by supporters of pro- 
portional representation are the two unanswerable propositions 
that, in the first place, various mathematical anomalies can and 
do occur ujider the present system and that, in the second place, 
any one of several systems would render these results impos- 
sible. Supporters not unnaturally draw the conclusion that 
proportional representation ought to be accepted. Intelligent 
opponents of proportional representation would seem to do well 
to accept the premises of its advocates and to deny that the con- 
clusion follows from the premises. In this way, the whole 
matter may be reduced to the fundamental issue of the nature 
of representation and of the majority principle in representative 
government. This issue is by no means easy to resolve. On the 
one hand, a school of opinion appears to exist which holds that 
a representative should reflect as accurately as may be the pre- 
vailing sentiment of those whom he represents. To another 
school this ^hnirror’^ concept of representation leads logically 
to mandatory attitudes and votes on the part of a representa- 
tive, who, they are inclined to suggest, becomes a sort of mes- 
senger-boy. In the view of this second school, a representative 
should not so much reflect prevailing wishes and desires as to 
^hepresent^’ in a wider sense the ^^best judgment,^^ as Burke once 
said, of his constituents. Each of these views would appear, 
if pushed to an extreme, to present certain difficulties of both 
theory and practice j and between them any number of positions 
may be held involving varying proportions of both views. At 
all events, this seems to be the basis of disagreement between 
advocates and opponents of proportional representation. 
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■ The English parliamentary electora^^ includes those persons 
,who, ,possesS' the requisite legal qualifications for voting in na- 
tioiialj as distinguished from local, elections, provided that their 
names appear on the national register in a given constituency. 
This, of course, concerns, for all practical purposes, only the 
House of Commons. Perhaps, in a literal sense, the Repre- 
sentative Peers may be said to involve an electorate; but even 
this inconsequentiai exception is modified by the fact that Ire- 
land is no longer involved and that a Scottish peerage, if no 
vote has been given in connection with it since 1800, is stricken 
from, the roll. 

The voters are informed, through the newspapers and other 
organs of publicity, of an impending general election of mem- 
bers of the House of Commons. The first intimation in the 
matter is to be found in the general political situation. A sub- 
sequcn%and more definite indication is an announcement by the 
Government of the day. If the interval between these two 
sources of information is not great, the Government is said, with 
bitter complaint by the Opposition, to ^^spring’^ the election on 
the country. Finally, a formal proclamation by the Crown 
announces the dissolution of the existing House of Commons 
and the election of its successor. 

Election Day, which is in reality nomination day, is always 
fixed as the ninth day after the royal proclamation. On that 
day, the returning officers, the Mayors of the Boroughs and the 
Sheriffs in the Counties, or their representatives, are present at 
designated places for the purpose of receiving nominations. The 
candidates appear with their supporters. According to law, a 
candidate, in order to be nominated, must be put forward by a 
mover, a seconder, and eight other persons. This simple ar- 
rangement would seem to lend itself to the appearance of large 
numbers of contestants; but, in practice, this does not occur, 
partly because of the existence of the political parties and knowl- 
edge that only the candidate of a party can normally hope to 
be successful and partly by a simple and effective, if logically 
somewhat undemocratic, provision which requires a candidate 
to make a cash deposit of £150, the sum being returned to him 
or forfeited depending on whether or not he polls as many as 
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one-eighth of the votes cast. The returning officer is in theory 
supposed to elect a member of the House of Commons on 
Election Day 3 and if, as happens in a certain number of in- 
stanceSj only one candidate presents himself, the officer is able 
to do so. He proclaims the election of the single candidate, 
who is said to be ^^returned unopposed.” On the other hand, 
if, as is the more usual case, two or more candidates are duly- 
nominated, the returning officer professes himself to be unable 
to elect until a poll has been held. Such polling takes place 
eight days later 3 and, in reality, the election of the great ma- 
jority of the members of the House of Commons takes place 
on that day. Except for University polling, this day is now 
the same throughout the country, though formerly polling ex- 
tended over a considerable period of time. 

Meanwhile, the more practical aspects of the electoral cam- 
paign will have been developing. The campaign take^ ali the 
forms that elections throughout the world have made familiar. 
Discussions in the press, announcements of candidacy, public 
meetings, speeches, parades, and the like appear on a wide scale. 
Latterly, broadcasting appears to play an increasingly important 
role. A particularly characteristic English practice seems to 
take the form of door-to-door canvassing by the supporters of 
the several candidates. Canvassing is said to be a fine art, with 
the result that, in practice, willing workers may well do their 
candidate more harm than good. At the ’base of the whole 
electoral procedure is, of course, the existence of the political 
parties with their organization. Moreover, behind them and 
the conventional principles and practices that have developed in 
connection with them, certain provisions of law are by no means 
unimportant. Of especial interest are legal stipulations that 
deal with what are called ^^corrupt practices” and ^‘^proliibited 
practices.” In the first of these categories fall activities com- 
monly regarded as WTong in themselves, such, for example, as 
bribery and intimidation. Prohibited practices, on the other 
hand, consist of activities that are not generally regarded as of 
themselves immoral, that may within reasonable limits be prac- 
tised, that are, however, regulated in the public interest. Cam- 
paign expenditures and related matters are examples that come 
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readily to mind. The situation in England with respect to * 
these things/ solution of which on democratic principles is far 
from easy in modern conditionSj appears^ relatively speakings 
•to be highly satisfactory,-- 

The day on which polling takes place throughout the country 
isj in general, marked by much activity and excitement , How- ' 
ever, on thC' whole, it normally passes without,- any, considerable/ 
number of untoward events in the orderly, life of the country. , 
Balloting Is, in accordance with law, conducted In a quietly 
supervised and efScIently impartial manner. The ballot itself 
is simple. No other elections are held simultaneously with 
national elections; the number of candidates is regularly small; 
and no ^dong ballot’ can develop. When the polling-places 
have been closed, the votes are apparently counted quickly and 
expertly. Announcement of the result is made ; and traditions 
of fair-play and sportsmanship are afforded an opportunity to 
display themselves in the form, of hand-shaking, congratulations, 
:^iid the like. A recount of the votes is possible in accordance 
with legal provisions. The final result of the election may 
also be disputed. 

Decision in the case of disputed elections was historically 
claimed as a privilege by the House of Commons. Its claim 
was technically somewhat doubtful; but the House asserted the 
claim in its contest with the Tudors, and, by maintaining it 
during the struggle between the King and Parliament in the 
seventeenth century, the Commons established in practice their 
assertion. Plowever, when the practical paramountcy of Par- 
liament had become a recognized fact, there was no real reason 
why the privilege should be asserted. In reality, what had 
been a weapon in the contest with the King, turned out to be, 
as has happened in the United States and apparently In other 
democratic countries where the exercise of the privilege still 
exists, an advantageous instrument in partisan politics. Experi- 
ence shows that, in these conditions, disputed elections are, with 
few exceptions, decided in favour of the majority party. In 

: ^ Thus, for example, at present a candidate is limited to the expenditure" 
of sixpence for each voter in Counties and fivepence for each voter in 
■JBdroughs;;/y, 
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^Englandj this state of affairs caused several attempts to be made 
with a view to remedying the situation 5 and, finally, the present 
arrangement was adopted in 1868, whereby disputed elections 
are determined by the High Court of Justice. 

The Individuals who compose Parliament are rendered in 
some degree independent by provisions of various kinds. Many 
of these are of historical interest and represent privileges 
claimed by Parliament, especially in the contest with the royal 
power. All example is to be seen in a thing like the freedom 
of members from arrest for a period of forty days before and 
after a session of Parliament. Another example is the freedom 
of speech In debate, in the sense that no member may be held 
responsible in any other place for words uttered in Parliament. 
In present conditions, these privileges are of only minor im- 
portance 5 but tendencies towards absolute or irresponsible power 
might raise them again to the position of genuine bulwarks of 
liberty. A somewhat different example consists in provisions 
that establish payment for members of the House of Com- 
mons. This practice, which, established in 19 ii out of defer- 
ence to egalitarian principles, is supposed to level in some degree 
the difference between rich and poor, could scarcely be abolished 
at the present time 3 but considerable doubt exists whether it 
goes far towards accomplishing its purpose.^ 

2, ORGANIZATION 

When the composition of Parliament has been determined, 
the Houses are ready to meet, to organize themselves, and to 
proceed to business. A proclamation of the Crown that dissolves 
Parliament provides for the beginning of a new Parliament, 
When Parliament subsequently meets, it meets for its first ses- 
sion, A session of Parliament is brought to an end by proro- 
gation, at which time the beginning of the next session is 
determined.^ The effect of prorogation is to bring all pend- 
ing business to a close. Either of the two Houses may, without 
such effect, adjourn for such period as it sees fit. 

^The annual salary was increased in 1937 from £400 to £600. 

® Dissolution may subsequently intervene. 
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Parliament is prorogixedj as it is dissolved^ by the Crown. * 
Thisy of courscj means that a Parliament or one of its sessions 
comes to an end through decision of the Government of the 
day. The King, however, frequently takes a personal part in 
the formalities involved, more especially in the reading of the 
Speech from the Throne at the opening of a session. 

Since Parliament meets only when summoned by the Crown, 
its sessions are theoretically dependent on the will of the Crown. 
In practice, there are, of course, annual sessions. The regular 
sessioii normally begins in February and runs until August. 
There is also usually an autumn session. Historically, the 
Crown succeeded on occasion in going for long periods without 
summoning Parliament. However, Parliament finally settled 
the matter, not by enacting law stipulating for annual sessions, 
but by establishing the practice of enacting certain indispensable 
legislation for only a year at a time. Hence, unless Parliament 
is summoned annually, the lapsing of certain acts would prove 
disastrous. For example, the Army would legally disappear. 
The only legal provisions that apply to the summoning of Par- 
liament are apparently those contained in an Act from the reign 
of William and Maiy which require that Parliament shall be 
summoned not later than three years after it is dissolved. These 
provisions are clearly of no practical importance at present. 

The organization of Parliament and the activities of Parlia- 
ment connected with the accomplishment of the v/ork that it has 
to perform are dependent In a very definite way on the rules of 
farliamentary procedure. The rules were developed in Eng- 
land in the course of centuries j and their several principles have 
greatly influenced the method of proceeding of assembled 
groups in all countries, varying from national legislatures to 
school debating societies. The present rules of the Houses of 
Parliament are partly ^hinwritten,” being largely based on pre- 
cedent, and partly written. The written rules, which are in- 
complete and somewhat uncoordinated, are known as Standing 
Orders. All rules are regarded as remaining in force until 
changed. There is, therefore, no occasion for them to be re- 
adopted 5 and this is the basis for a difference, though one prac- 
tically of little importance, between English rules and the Rules 
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^ of the American House of Representatives, which must be for- 
mally adopted at the beginning of each Congress. In ail 
countries — and this is particularly true of England — the import- 
ance of legislative rules of procedure can scarcely be over-esti- 
mated. Some of the most important institutional arrangements, 
and consequently important aspects of the real way in which 
people are governed, are regulated simply by such rules. 

One of the more important elements of parliamentary organ- 
ization is the body of officers in each of the two Houses. Of 
particular importance, of course, is the presiding officer. The 
Lord Chancellor, who presides in the House of Lords, is, of 
course, a political appointee with many duties, presidency of the 
House of Lords being ex officio. On the other hand, the pre- 
siding officer in the House of Commons, the Speaker, is chosen 
by the House, though, as the result of his historical position, he 
must be formally approved by the Crown. 

In practice, the identity of the Speaker of the House of Com- 
mons is determined by the Government of the day. When he 
is chosen for the first time, he is commonly taken, after con- 
sultation between the parties with a view to a unanimous choice, 
from the majority in power in the House. Inasmuch as the 
practice has been established of reelecting a Speaker as long 
as he is willing to serve, change of the majority in the House 
regularly has no effect upon the position of the Speaker. He 
is, when first elected, supposed to lose, and does lose, all par- 
tisan characteristics. He becomes an impartial arbiter in the 
proceedings of the House, In this respect, he differs from the 
Lord Chancellor, who is a strong party man and who, unlike 
the Speaker of the House of Commons, makes speeches in 
debate. The Speaker votes only when there is an equal division 
in the vote of the House, and then in such a way, if possible, 
as to prolong the proceedings. He is normally reelected to the 
House, unopposed in his constituency. At the time of his re- 
tirement, he is usually elevated to the peerage. 

The umpire-like quality of t|ie Speaker is the characteristic 
that most differentiates his position from that of the Speaker of 
the American House of Representatives. The partisan activi- 
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ties which ill the United States are performed by the Speaker 
are important in any country 5 but in England the existence of 
the parliamentary system of government involves a leadership 
on the part of the Prime Minister and the Cabinet that relieves 
the Speaker of the House of Commons of most of the party 
duties of the American Speaker. He assumes, it is true, a 
certain obligation to assist the Government of the day in its 

O' J 

performance of the functions of governing; but this takes no 
partisan form, and the obligation remains the same when one 
Government has been supplanted by another. 

The choice at the beginning of each Parliament of the Speaker 
in the House of Commons is a simple but interesting example 
of the considerable amount of pageantry that continues in Par- 
liament from a bygone day. When a new Parliament meets, 
the House of Commons is, of course, without a presiding officer. 
Though his identity is determined beforehand, he must be for- 
mally selected. This is attended by an amusing bit of panto- 
mime. When the newly elected members of the House of 
Commons assemble in their chamber, the Clerk, in wig and 
gown, takes his position behind his table at the front of the 
House. He is conceived to be without powTr to speak; so he 
must proceed by signs. Private members have been selected 
in advance to nominate the candidate decided upon and to 
second the nomination. The Clerk successively designates these 
members by pointing His finger at them. Each, thus recognized, 
makes his appointed speech. When the nomination has been 
duly made and seconded, the Clerk is saved the embarrassment 
of having, without speaking, to put the question to a vote by 
the fact that the members carry the election by acclaim. Several 
members then undertake to conduct the Speaker to his place, 
but he pretends through modesty and anticipation of danger to 
be unwilling. Thus, the pantomime involves the scene of a 
newly chosen Speaker being hauled to the front in spite of 
himself. 

The Speaker, as presiding officer, is placed on a sort of throne 
raised above the Clerk’s table. He is allotted spacious quarters 
in the Palace of Westminster, where even his guests at dinner 
are determined in accordance with his non-partisan character* 
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Daily sittings are preceded by a formal procession of the Speaker 
to his position. 

Each of the Houses, of course, employs other olScers than 
its presiding ofEcer. Among the permanent officials, there 
are in the House of Lords, corresponding to the Clerk of the 
House of Commons and his assistants, the Clerk of Parliaments 
and his assistants. Other permanent officers include the ser- 
geants>at-arms and their assistants in both Houses and, in the 
House of Lords, the Gentleman Usher of the Black Rod. All 
are appointed by the Crown. 

Legislative bodies can hope to accomplish but little, unless 
their organization includes smaller organized bodies within the 
larger. In England as elsewhere, these smaller organizations 
are in part informal and extra-legal growths and in part crea- 
tions of formal regulations. The most Important examples are, 
on the one hand, political party organizations and, on the other, 
legislative committees. 

It is manifest that several hundred persons are, from the 
beginning, saved from being a completely amorphous aggre- 
gate, if practically all of them own allegiance to one of several 
organized fraternities, such as the political parties are. In the 
British Parliament, the members who belong to a given party 
form, as has been seen, the parliamentary party. They from 
time to time hold conferences, which are manifestly analogous 
to what are called in America party caucuses. In the case of the 
usual majority, party leaders form the Ministry j and the exist- 
ence of this organism is, of course, essential to the normal 
orderly working of Parliament and of the whole governmental 
system. The phenomenon of political parties is also at the basis 
of the existence of His Majesty^s Opposition, a minority pos- 
sessed of a programme and of leaders who form a skeleton 
Ministry ready, if it can secure a majority, to undertake the 
governing of the country on the basis of Its programme. Ac- 
cording to an often quoted dictum of Disraeli, the business of 
the Opposition is to opposed Though it is manifest that, In 

^ An interesting commentary on this situation is afforded by the fact 
that legislation introduced into Parliament in 1937 stipulated for a salary 
of £2,000 for the Leader of the Opposition. 
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.principle, decisio.ns of a .majority caucus "could reduce, the de- 
cisions of... a legislative ■ .body to the category' of .purely , formal 
approval and could, thus, reduce the authority of the rainority 
to .. a ', nullity, this is,, in English practice, far . .from the . usual; 
procedure. The spirit of fair play , and various other consider- 
ations, including the existence of expedients suitable for obstruc- 
tion at the command of the Opposition, preclude complete dis- 
Tegard of the minority. 

All parties employ whips, who are, in general, members re- 
sponsible for maintaining party discipline. Much depends on 
both the firmness and tact of these members. The majority 
Whips, who are the Government Whips and who hold as well 
positions in the Ministry, must act always with the conscious 
realization that failure to keep the majority literally or figura- 
tively united may well prove the downfall of the Government. 

Committees in the English Parliament are of various kinds. 
The most important is the Committee of the Whole House. 
This designation, referring to a committee composed of all the 
members of one of the Houses, appears somewhat paradoxical in 
view of the fact that, in general, a committee is commonly re- 
garded as a smaller part of a larger whole. The Committee 
of the Whole House is merely the House sitting in less formal 
conditions than prevail at its regular meetings. Some of the 
formal rules, more especially that which prohibits a member 
from speaking twice to the same question until all others who 
desire to speak have had an opportunity to do so, are suspended; 
and the regular presiding officer is not in the chair. The Com- 
mittee of the Whole House in the House of Lords is presided 
over by the Lord Chairman of Committees; in the House of 
Commons, the presiding officer is the Chairman of the Com- 
mittee on Ways and Means, who also serves as Deputy Speaker. 
In the House of Commons, the Committee of the Whole House 
changes its name according to the business with which it deals, 
being also known as the Committee on Ways and Means and 
as the Committee on Supply d 

The Committee of the Whole House in the House of Com- 
mons had its origin and development in the period of struggle 
between the King and Parliament in the sixteenth and seven- 

^ Cf. Ch, Xn, p. 191, mfra. 
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teentli Genturies. When: small committees were in practice' at 
'that time set up for some purpose, experience with the difficul- 
ties of irregular attendance on the part of members— a phe- 
nomenon familiar to everyone with any present day experience 
of committees— resulted in a practice whereby members of the 
House other than those specially designated as members of the 
committee were encouraged to be present and take part in the 
proceedings of the committees, — in other words, to become 
members. Furthermore, in general, committees possessed the 
advantage of being able to meet away from the presence of 
the Speaker, who was, in greater or lesser degree, distrusted 
as a man acceptable to the King. As a result, the absence of the 
Speaker from his chair during meetings of the Committee of 
the Whole House is easily explicable on traditional grounds. 

Of considerable, and apparently growing, importance in the 
Flouse of Commons are the Standing Committees. There are 
at present five of them, designated by letters except in the case 
of the Committee on Scottish Affairs, which is composed of 
all the members of the House representing Scottish constitu- 
encies. With the same exception, these committees are com- 
posed of from thirty to fifty members, to whom may be added, 
on the occasion of the consideration of a particular question, 
from ten to thirty-five specially qualified members/ In Eng- 
land, such standing committees are of recent origin. A single 
committee of this kind was set up in 1882 as an experiment; 
and the number of Standing Committees was gradually in- 
creased until it reached its present size. 

The Houses set up from time to time certain select com- 
mittees for the purpose of undertaking special enquiries of one 
sort or another. There also exist sessional committees and other 
committees of a miscellaneous kind. Of especial importance 
and interest are private bills committees, which are small com- 
mittees of four or five members that play a principal part in 
the process by which private legislation is enacted. 

^ From 10 to 15 maj be so added in the case of the Scottish Committee. 
When a Standing Committe' considers a measure that concerns Wales and 
Monmouthshire, it must contain all the members from Wales and Mon- 
mouthshire. 
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In both the House of Lords' and the House of Commons, 
the membership of the severaL committees is determined by a 
Committee of ' Selection/ . This Committee, especially in the 
House of Commons, has more than once been the subject of 
eulogy because of the impartial and effective manner in which 
it arranges the composition of the various committees. Its 
own membership, which technically is determined by the House, 
is 111 practice carefully decided upon by agreement between the 
leaders of the Government and the Opposition* The Com- 
mittee of Selection is said to conduct its business on such a plane 
that it is never constrained to take a vote on any matter be- 
fore it* 

In special circumstances, the Houses of Parliament may hold 
secret sittings. Normally, however, their sittings are public. 
In practice, this publicity takes several forms. In the first place, 
the public is in principle allowed to be present during the course 
of the proceedings of the Houses, Naturally, considerations 
of space require a selective process in the form of the issuance 
of tickets. In modern times, of course, the newspapers are 
at pains to report from what takes place in the various sittings 
anything that is likely to be of interest to the public. Again, 
official publications put at the disposal of all people who care 
to consult them various kinds of information concerning the 
activities of Parliament. 'Not only are minutes, reports, and 
the like published in great abundance, but, more especially, a, 
stenographic transcript of the debates held during the sittings 
of the Houses, the Committees of the Whole House, and even 
other committees is regularly published as a governmental en- 
terprise. In this w^ay, any reader may hear in any but a literal 
sense every word uttered in debate, even, in certain cases, where 
'■several proceedings take place simultaneously. Reporting of 
debates in Parliament was originally a private undertaking, 
which gave considerable renown to the name of liansard. Since 
1909, the 'Parliamentary Debates have been a governmental 
publication. 
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THE FUNCTIONS OF PARLIAMENT 

The English Parliament, like other modern legislative bodies, 
— or rather, perhaps, other legislatures are, in this as in so many 
other things, like the English Parliament — performs three great 
functions. These functions are natui^ally closely related; other- 
wise, in the natural evolution of Parliament and of its activities 
by differentiation of the Curia Regis, they would scarcely have 
become associated with Parliament. At the same time, the 
three interrelated functions are in definite respects to be distin- 
guished from one another. They are, respectively, the making 
of law, the administering of public finance, and the controlling 
of the executive. 

The close interrelationship between parliamentary functions 
renders useless and even misleading any comparison of their 
relative importance. All of them are highly important; and to 
assume, as is sometimes done, that legislation, because this 
function gives to legislatures their generic name, is more im- 
portant than the other two functions contradicts the simple facts 
of the situation. Legislation certainly has no claim to priority 
on historical grounds. If, in modern times, it customarily re- 
ceives attention first, the explanation is largely to be found in 
the fact that legislation has come to be the primazy, and hence 
the typical, rather than the most important, activity of repre- 
sentative assemblies. 

I . THE . MAKING . OF . LAW ^ 

By the formal process of legislation, Parliament — or, tech- 
nically, the King in Parliament— a general rule brings legally 
binding provisions into existence. dThis is essentially true 
whether such provisions deal with a matter not hitherto subject 
to legal regulation or whether they modify existing legal ar- 
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rangements. The process of legislatioiij at present, usually in- 
volves as a central point measures known as hills. Bills are, 
of course, not law, but only potential law. When the provi- 
sions of a bill have been subjected to a certain detailed process, 
the provisions thereby become law. In the absence of any of 
these details, the provisions remain in the condition of poten- 
tialiaw. 

theory, law is made by the King wath the advice and con- 
sent of Parliament. This theoiy is in a sense formulated in the 
usual enacting clauses of bills, which read it enacted by 
TIis Iv'iajesty King George VI, by and with the advice and con- 
sent of the Lords Temporal and Spiritual and of the Commons 
ill Parliament assembled and by authority of the same.^^ Thus, 
technically, a measure is made lawTy the pure formality of 
assent on the part of the King. Assent is, of course, never 
refused in practice. It was refused for the last time in 1707, 
in the reign of Queen Anne (1702-1714). 

What, in practice, is thought of and spoken of as the passing 
of law by Parliament is, in theory, a process by which the 
advice of Parliament is put into agreed form and presented to 
the King, who, theoretically again, may or may not cause it 
to become part of the law of his Realm. Naturally, in modem 
times, action by Parliament is all important. Historically, how- 
ever, the part played by the King was of considerable moment. 
Indeed, before the reign of Henry VI (1422-1471), bills were 
not employed. The general situation was that the King desired 
consent on the part of Parliament to the raising of money for 
his various enterprises, more especially for wars, whereas Par- 
liament took the occasion to inform the King of their ^%riev- 
ances^’ and of the need for law. Parliament, more especially 
the House of Commons, humbly but firmly insisted that their 
grievances should be redressed as a prerequisite to their meeting 
the King^s request for money. The King, in his need, was 
often more free with his promises than he was accurate or trust- 
worth)^ in their fulfillment. As a result, definite advance in 
the matter was made when Parliament established the practice 
of putting into writing what they thought should become law. 
This w^as the simple origin of bills. 
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In England, at the present time, bills are classified in accord- 
ance with two important distinctions. In the first place, bills 
are divided, on the basis of a difference of substance^ into 
fuhlic hills and frivate hills. Public bills are those that con- 
template the establishment of law on a general scale. They 
are such bills as contain subject matter applicable uniformly to 
the public as a whole or to large parts of it. On the other hand, 
private bills are concerned with establishing legal arrangements 
that will apply to a specific person, corporation, group, com- 
munity, or the like. Private bills are passed in considerable 
number 3 but a special procedure, w^hich on the whole gives 
satisfaction, makes it possible for these bills to be handled 
effectively without much encroachment on the time of Parlia- 
ment. In this w^’ay, the Houses are free to allot to the treat- 
ment of public bills most of the time that they give to legis- 
lation. 

Public bills are sub-divided, according to a formal distinction, 
into Government hills and frivate members^ bills. Both, it may 
be insisted, are, so far as subject matter is concerned, public bills 3 
but their origin is different. A Government bill, as its name 
implies, is a public bill introduced by a minister on behalf of the 
Executive. A private member’s bill is a public bill introduced 
by a member of Parliament simply in his capacity as a member. 
Thus, these two kinds of public bills do not differ in substance. 
In principle, moreover, the procedure with respect to' them is 
the same, that is to say, it is the general procedure for public, 
as distinguished from private, bills. However, in practice, Gov- 
ernment bills normally assume an importance far transcending 
that of private members’ bills. 

The frank recognition in England of leadership on the part 
of the Executive in the matter of legislation has caused the 
House of Commons, where practically all important public bills 
are in practice introduced, to allot to the Government by Stand- 
ing Order most of the time in which public bills may be brought 
in. As a result, the greater part and the m.ost important part 
of the public bills introduced will normally be Government 
bills. 

In general, private members’ measures must be introduced 
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on a Friday' early in the session 5 . for the Government monopo-* 
lizes the . time. ,011 all, 'the earlier days of the week and^ later in 
the session, ; takes Fridays as ■ well. Though the House meets 
.earlier on Friday, .it also' adjourns .much earlier because of the 
iveek-end liabitj and,' for the same reason, attendance is likely 
to be scant. 

. Since many more potential, private members^ bills are ready 
for . introduction than could' possibly be introduced on the dozen 
■or . so Fridays available, the .simple expedient adopted in the 
.matter is that of drawing lots.' Private members who desire to 
participate in tlie draw hand in their 'names at the beginning 
of the session. ■Successive Fridays are' allotted to members in 
the order in which their names are drawn. 

If. a private member is lucky enough to draw an early Friday, 
apparently he may, with further luck and considerable skill, 
succeed in having his bill become law. However, passage seems 
to depend on a combination of various circumstances. If the 
Government is opposed to the bill, it will have no chance. If 
the Government should approve it so definitely as to make it 
its own, the bill would, of course, become a Government bill. 
If the Government is indifferent, various procedural difficulties 
stand in the way. Plowever, it would appear that if the private 
meiTiber is popular or at least not unpopular, if the bill is popular 
or at least not unpopular, and if the member possesses some 
skill in respect of parliamentary procedure, the bill will have a 
fair chance of being passed into lav/. 

A typical public bill is a bill introduced by the Government, 
in the House of Commons. Such typical public bill becomes 
law by complying with the detailed requirements of a definite 
procedure. This process invoHes a number of steps, commonly 
known as In general, the enactment of a bill into law 

consists of eleven stages. However, this apparently large num- 
ber appears considerably less formidable, when the several 
stages are classified. The eleventh stage consists of formal 
approval by the King. Of the remaining ten stages, five take 
place ill the House of Commons and five, which are in general 
the same, in the House of Lords. Three stages are accounted 
for by the traditional principle that a bill must be read three 
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'times. The reference^ a bill for committee:^ study and' t lie 
report that is made by such committee as is involved represent 
the other tv/o stages. ■ These two stages are introduced between 
the second and third readings. As a: result, a bill, in becoming 
law, passes, through the following five stages in the House of 
Commons: , , , 

1. First Reading 

2. Second Reading 

3. Committee Stage 

4. Report Stage 

5. Third Reading 

According to a basic principle of parliamentary procedure, 
activity on the part of the. House of Commons begins, in' 
general, when a fnotlon is made. Normally, a motion must be 
preceded by notice that it is to be made. Hence, notice and 
motion form a fundamental element of parliamentary procedure. 
In turn, a decision by the House regularly involves an order 
proceeding from its authority. This, of course, leads to further 
action with a view to the carrying out of the order. On the 
other hand, the Standing Orders that exist are, as their name 
implies, applicable at any time to such circumstances as are 
envisaged in the several cases. 

The stage of the first reading is, in general, equivalent to 
introduction. In other words, bills are at this stage officially 
brought before the House. The procedure usually followed is 
based on Standing Orders that permit the Government and, 
In defined circumstances, private members to introduce a 
measure, after notice but without motion, by bringing it forward 
and presenting it at the Clerk’s desk. In practice, v/hea the 
time arrives of which notice has been given, the Introducer 
merely comes forward and presents his bill. The bill in reality 
takes the form of ad^dummy,” special stationery for the pur- 
pose being officiary furnished. The Clerk reads the title of 
the bill; and the bill is conridered to have been read for the 
first time. This Is a typical example of how a great deal of 
the form of parliamentary procedure has been' retained in Eng- 
land, as well as in other countries, after the reason for the 
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substance has ceased to exist, and yet retained in such a way 
that procedure may. actually be considerably shortened. Thus^ 
full compliance with the parliamentary procedure with which 
.most people', are acquainted would "seem to require that a motion 
be'made'.'and seconded tO'the effect' that the measure be read 
the .first time, that discussion-, of .the. motion be. held,, that a 
vote take place, that an affirmative vote be followed by an order 
authorizing the reading, that the reading take place, and so 
on. On the other hand, in normal English practice at the 
present day, the Standing Orders assume that ail this has taken 
place when the Clerk has read the title, after simple presenta- 
tion of a dummy bill. At this stage of the first reading, the 
introducer, on rare occasions, makes a short statement concern- 
ing the ’Value of the bill 3 and the Opposition may make an 
equally short statement of its attitude towards the proposed 
measure. On still rarer occasions, the introducer may formally 
ask permission of the House to introduce a billj and, thus, a 
debate may take place at the first reading stage. In any event, 
when the formality of this introductory stage has been com- 
pleted, the bill is ordered to be printed and a time set for the 
second reading. 

In practice, the dummy bill employed at the first reading 
stage is not in most cases symbolic of the condition in which 
the substance of the bill is likely to be. In the case of a public 
bill introduced by a private member, the member probably has 
in view a pet measure of his own or of another person that is 
in draught or even complete form 5 and, more especially, a 
Government measure is sure to have been the object of ex- 
tended study and discussion. In fact, in the matter of the 
preparation of a bill, a member of the Government normally 
possesses a definite advantage over a private member. The 
Government may call on expert draughtsmanship that is not 
available to the average private member. A Government bill 
may have the benefit not only of legal counsel in any of the 
several Departments but also of special Parliamentary Counsel 
maintained for the purpose in the Treasury. Even so, the 
opinion is sometimes expressed that modern legislation is be- 
coming increasingly obscure. 



Ijg ' : the CENTRAL GOVERNM 

The printing o£ a bill, of course, renders knowledge of its 
contents readily accessible to everyone. Hence, as may easily 
be understood, at no one of the three readings are the provi- 
sions of a bill literally read through in the House, However, 
historically, during the time previous to the period of the regu- 
lar printing of bills, when possibly only one manuscript copy of 
a measure existed, three actual readings were of undoubted 
importance for purposes of thorough understanding. 

When the time for the second reading stage arrives, the 
member in charge of the bill moves that on that occasion it be 
read a second time. He supports his motion by a speech which 
opens the debate, or he indicates simply his intention of reserv- 
ing his speech until a later point in the debate. The debate of 
the motion consists of speeches dealing only with the general 
principles of the measure concerned, consideration of particular 
principles and other detailed discussion being out of order. 
This stage is, therefore, of the greatest importance, as it affords 
opportunity for thorough discussion of the bill as a w^hole. The 
members of the Opposition do not usually vote against the 
motion that the bill be read a second time; they either move 
a verbal amendment involving a substitution that causes the 
motion to become one for a second reading of the bill at some 
time after the probable adjournment of the House, or they 
move a reasoned resolution that contains a principle hostile to 
that of the bill. The Government not infrequently withdraws 
a bill at this stage ; but, in the absence of such withdrawal, suc- 
cessful opposition would involve, of course, the downfall of 
the Ministry. Moreover, a close vote at the second reading- 
stage normally indicates rough going ahead. In the more 
usual case of the successful passage of this stage, the bill stands 
committed; in other words, it proceeds to the committee stage. 

Until compaiRtively recently, a public bill that reached the 
committee stage wrs considered in Committee of the Whole 
House, unless the House should order otherwise. Thus, even 
after the establishment of Standing Committees, the presump- 
tion was that the Committee of the Whole House would be 
employed. However, in 1907, this presumption w^as reversed. 
A public bill is now heard at the committee stage by a Standing 
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Committee^ unless the House orders otherwise. In practice^ 
public bills to which the Cabinet attaches great importance are 
still sent to the Committee of the Whole House. In committee^ 
the provisions of a bill are considered in detail from beginning 
to endj as are the numerous amendments of which notice h^as 
meanwhile been given. This is naturally a laborious process 5 
and it is the point at which the legislative stream is likely to 
move most slowly. Hence, when public bills were noniially 
heard in Committee of the Whole House, the fact that one 
bill was retarded at this stage tended to mean that all others 

o 

were held up as well. Manifestly, therefore, as many Standing 
Committees as meet at one time can deal with that many times 
as many bills as the Committee of the Whole House. 

The Executive, it may be noted, jTiai.ntains with persistence 
its guiding hand throughout the committee stage of a bill. It 
does not relinquish its leadership to a reporter as in France or •. 
to a ‘^^meniber iji charge” - as in the United States. A Minister 
Is in charge. The fate of the bill depcmds almost exclusively 
upon him. He must guide the bill through the Committee with 
tactful, and if necessary forthright, firmness in respect of princi- 
ples, and with the appearance of amiable resignation and broad- 
mindedness in connection with unimportant detail. For the suc- 
cessful performance of such a task, a Minister, as may be readily 
seen, should be possessed of a relatively rare combination of 
qualities. The parliamentary system of government at its best 
pushes to the top men with these and other characteristics of 
real leaders. . ^ 

When the detailed consideration of a bill has finally been 
completed in Committee, a report is made to the House. If 
the Committee of the Whole House has been employed, the 
highly formalistic character of the report is manifest. The 
Chairman, who has been presiding over the members of the 
House, makes to the members presided over by the Speaker 
a report on what they have done. Clearly the case is not the 
same with respect to reports from other committees. If the 
bill reported has not been amended in Committee, the report 
stage may become a formality. However, * amendments are in 
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order also at this stage, and the debate is a further debate on 
the detailed provisions of the bill. 

The final stage in the House is that of the third reading. 
It may, on occasion, be taken on the day that the bill is re- 
ported 3 but normally notice is given that this stage will be 
set down for a later time. At the third reading, debate is again 
on principle j for, after the committee and report stages, the 
principle may no longer be the same. Only amendments in- 
volving verbal alterations are in. order. When the motion that 
the bill be read the third time is carried, the bill is regarded 
as having been passed. After similar stages in the House of 
Lords and formal acceptance by the King, the bill becomes 
part of the law of the land. 

The ceremony by which bills receive the royal assent repre- 
sents one of the many examples of ancient parliamentary pag- 
eantry. This royal assent is given in the House of Lords. It 
is sometimes given by the King in person, but more often by 
royal commissions appointed for the purpose. The Speaker 
and Commons are summoned by Black Rod to appear in the 
House of Lords. The Speaker and perhaps some members of 
the House of Commons proceed thither. Possibly a few mem- 
bers of the House of Lords will likewise be present. When 
the King does not perform this duty in person, three commis- 
sioners represent him in the House of Lords. The commission 
authorizing them to act is read by the Lord Chancellor. There- 
upon, the Clerk of the Crown reads out the title of each bill, 
and the Clerk of Parliaments pronounces the royal assent. The 
several formulas employed date from the period when legisla- 
tion took place through petition to the King. They are couched 
in Norman French. A public bill that is non-financial in 
character is accepted with the formula, Roy le veult.^^ A 
financial bill is accepted with the words, ^de Roy remercie ses 
bons sujets, accepte leur benevolence et ainsi le veult.^’ The 
formula for assent to private bills is ^^soit fait somme il est 
desire.” When the royal assent was refused to a bill, the some- 
what soft words, ^de Roy s’avisera,” were employed, dictated 
originally, it is said, by the king’s desire or need to temporize 
with Parliament. 
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III general^ it may be seen, English legislative procedure with 
respect to a public bill offers, in spite of the exigencies growing 
out of modern conditions, considerable opportunity for care- 
ful consideration. Though marked tendencies have manifested 
themselves throughout the world for debate to be reduced 
almost to a nullity, this has by no means happened in England. 
On the contrary, two debates of a generally thorough nature 
on the principles of measures are held, — that at the second read- 
ing stage and that at the thirdTeading. At least one debate on 
details, that at the report stage, takes place in the House, 
Moreover, if, at the committee stage, the Committee of the 
Whole House is employed, a. second discussion of details occurs 
in the House, instead of that otherwise taking place in a repre- 
sentative Standing Committee. This is not to say that debate 
in England remains as full and free as in the past. The Eng- 
lish Parliament, in common with the legislatures of apparently 
all countries, has, under the strain of modern conditions, tended, 
as a distinguished former Clerk of the House of Commons^ 
asserted, ^^to break down.” The House, in order to cope with 
the situation, has adopted sevei-al expedients. One of them 
is the shorteninp: of debate. Such limitation is irf general ac- 
complishcd by what is known as closure. 

As a general principle, closure of debate is aimed at obstruc- 
tion. Obstruction, or taking advantage of the rules in order to 
retard or prevent legislative action, is, up to a certain point, a 
valuable and proper weapon for defence of the minority. It 
may, of course, be abused, in which case the majority may find 
itself powerless. On the other hand, abuse of the closure may, 
manifestly, result in unjust treatment of the minority. 

In England, the use of the closure grew out of obstructionist 
tactics on the part of Irish Nationalist members of the Plouse 
of Commons. These members, under the leadership of Parnell, 
proceeded, between 1875 and 1880, to obstruct at all times in 
every wa^y possible all kinds of business that might come be- 
fore the House. The Speaker was finally constrained to admit 

^ Sir Courtennv Ilbert. Cf. Parliament (Revised ed., London, 1920), 
pp. 135-138; and his Supplementarj Chapter in Redlich, The Procedure 
of the House of Commons (3 ?ols., London, 1908), VoL UI, p. 207. 
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that the rules of the House left him powerless to cope with 
the situation.' ^ for its part showed itself at first 

reluctant to take steps that involved infringement of freedom 
of debate. However^ in 1880, action was taken that facilitated 
suspension of disorderly members 5 and^ in i88iy the Speaker 
was given emergency power to deal with the situation. In 1 8825 
under the leadership of Gladstone, a rule was adopted that is 
the basis of the typical closure existing at present. The rule 
was not invoked until 18853 and, in 1887 and 1888, modifica- 
tions were made in it. At the present day, a member may arise 
in the course of debate .and move/^that the question be now 
put.” If the Speaker is convinced that the motion does not 
unduly infringe on the rights of the minority, he will put the 
question without further debate. If the question is carried by 
a Jiiajority including as many as lOO membe.rs5 the matter under 
discussion is brought immediately to a vote and any other per- 
tinent question may be moved that is calculated to carry out 
the intention of stopping debate at the point intended. This 
method of closure may be employed in Committee of the 
Whole House and in Standing Committee as well as in the 
House itself. 

The simple closure has apparently not proved altogether 
successful in the face of determined obstruction 3 and other 
forms of restricting debate have been attempted. What is 
known as ^hlosure by compartments” or ^hhe guillotine” in- 
volves allotting a certain amount of time to various parts of a 
measure or to its seveiial stages and at the appointed time taking 
a vote, no matter what the situation may be. This somewhat 
ruthless method manifestly may involve bringing to a vote 
undiscussed many parts of a measure. Where, however, a ^^tlme 
table” is drawn up in advance by agreement between the Gov- 
ernment and the Opposition, the latter under this arrangement 
may not reasonably complain that important aspects of a bill 
or of proposed am.endments have not been properly discussed, 
if time has been wasted by them on unimportant points. 

Another form of cJosure stipulated for in the Standing Orders 
is known as the “kangaroo.” The House, in employing this 
device, authoiizes the Chairman in Committee of the Whole 
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House or the Speaker at the report stage to determine which* 
of such amendments as are proposed are most worthy of discus- 
sion. The presiding officer, armed with this power, may then 
move about among the various proposed amendments in a 
manner that is suggested by the name of this method of short- 
ening debate. 

^ W in the course of the passage of a bill through the 
House of Commons, the question is put at numerous points, 
a vote is, of course, taken. Often tlie Speaker can, without 
protest, determine from the ^^ayes” and ^hioes^^ which side is 
to prevail. Not infrequently, however, there is occasion for a 
formal recorded vote; and what is known as a ^^division’’ takes 
place. This is a simple and efficacious, as w^ell as an interesting, 
procedure. When the Speaker announces his judgment of the 
outcome of an oral vote, the side against which it goes makes 
a loud outcry of protestation. The Speaker thereupon announces 
that a division will be taken. Immediately, the two lobbies 
on each side of the House, known as ^^division lobbies”, are 
cleared. The Speaker turns over an hour glass, in order that, 
from the running of the sands of time, he may know when an 
allotted period of minutes has elapsed. Bells are sounded 
throughout places where members are likely to be; and police- 
men and others take up the cry of ^^division.” The Whips of 
the Government and Opposition have the important practical 
task of marshalling their forces in as great numbers as possible. 
Finally, the doors of the House are closed. The question is 
put again. Tellers for both sides are appointed. Then, such 
members as wish to vote in the affirmative pass into one lobby 
and those wffio desire to vote in the negative pass into the other. 
In both cases, the members are counted; their names are 
checked; and they pass back into the House through different 
doors. In this expeditious manner, the taking of a formal vote 
is completed within the period of a few minutes. 

Procedure in England with respect to private bills is in Its 
general outlines the same as for public bills. Thus, such a 
bill has formally in each House three readings, as well as com- 
mittee and report stages; and it receives the approval of the 
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King. However, in practice, certain differences in procedure 
are of considerable importance. The principal variations occur 
in connection with the first reading and at the committee stage. 
This is because private bill legislation is in important respects 
of a judicial nature. Since the matter involved in such a bill 
is a private one, then, if it is of a controversial character, it 
clearly bears a general resemblance to a question for litigation. 
In an ordinary civil case involving private rights, existence of 
law dealing with the controversy is assumed, and a court weighs 
the respective merits of the private parties. In some instances, 
as is well known, the law assumed to exist is so uncertain, so 
general, or so vague that the court for all practical purposes 
makes law. However, strictly speaking, only Parliament can 
create law^^ and if, as in the case of private bills, there is a 
definite assumption that no law exists in the matter, the case 
becomes one for Parliament. What is desired is not a decision 
as to wfiiat the law is but rather a decision as to what law, if 
any, there should be in the matter. Initiative belongs to a 
private party who desires the solution of some situation j and 
his problem is in rough outline the same as if he were under- 
taking litigation. Thus, he proceeds by petition. According 
to elaborate Standing Orders, calculated to regulate private bill 
procedure so accurately as to save parliamentary time, a private 
bill is attached to the petition; and evidence must be furnished 
that certain necessary formalities have been complied with. 
Thus, for example, certain notice must have been given in the 
newspapers of intention to introduce the private bill, in order 
that interested parties may have aniple opportunity to protect 
their rights; and a Government Department that is affected 
must be informed of the matter. That all is in order is deter- 
mined by Examiners of Private Bill Petitions. These exist in 
both Houses, between which private bills are equally distrib- 
uted. 

If a petition attending a private bill is found to have complied 
with the provisions regulating the matter, the bill is then intro- 
duced in the routine manner that is practised in the case of 
most public bills; and the private bill is considered to have 
been read the first time. The second reading is also likely to be 
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entirely a formality;, except in the rare cases where an Important 
new principle is contained in the measure. 

:TIie real hearing on a private bill takes place at the committee 
stage. The committee involved is a small committee of four or' 
five members^ chosen in the House of Lords by the House and 
in the House of Commons by the Committee of ' Selection. 
These committee members sit as a judicial body. Persons who 
are interested in the passage of a private bill support it before 
the committee. Those who oppose it marshall their objections. 
Both sides are represented by expensive legal counsel, expert in 
this kind of work. The primary question for the committee to 
decide is whether the preamble has been proved. If the decision 
is in the negative, the bill fails. If the preamble is decided to 
have been proved^ the committee then considers amendments. 
Finally, it makes a report, which is for practical purposes a 
decision. This is normally, accepted as a matter of course by 
the House j so that the report and third reading stages are, with 
few exceptions, formalities. 

The solution that has been worked out in England for the 
problem of what is usually called in the United States ^^speciai 
legislation’^ appears to be highly satisfactory on all sides but 
one. The procedure is frequently criticized on the grounds of 
its great expense. This, as well as other considerations, it may 
be noted, causes private interests frequently to seek through 
administrative action the same purpose as is served by private 
legislation. On the other hand, English private bill procedure 
avoids ^dog-rolling^’ and other abuses that are so frequently 
complained of in America. The time of Parliament is saved by 
the simple delegation of most of the work involved to a few 
members. Manifestly, much depends on the confidence 
placed in. these members; but there is apparently no complaint 
that partisan or other ulterior motives ever cause them to be 
unworthy of their trust. 

2. THE ADMINISTERING OF PUBLIC FINANCE 

Of the three modern legislative functions, that in the per- 
formance of which Parliament— more especially, the House of 
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Commons— deals with the people’s money, that is to say, with 
money that belongs to the people in their public capacity, may 
be regarded as historically the oldest. Indeed, in a very 
definite sense, the origin of the House of Commons was closely 
connected with this function. The King found in early times 
that the raising of money was greatly simplified, if he should 
ask for a grant through a body representative of the various 
elements called upon to give it. From this point there was no 
great distance to a recognition of the fact that money could not 
properly, be raised in any other way. Hence, there was de- 
rived the familiar principle that there should be no taxation 
without representation. 

> The control of Parliament over taxation in England is com- 
monly said to have been established in the reign of Edward 
III (1327-1377), However, the operation of the control was 
far from being smooth at all times. Firm establishment pf the 
principle required centuries of struggle. Especially during the 
contest between Parliament and the King in the seventeeth 
century did the fate of the principle hang in the balance. At 
the same time, even in the darkest moments, force of precedent 
and assertion of the principle, though often temporarily unsuc- 
cessful, kept alive a spark j and the subsequent victory of Par- 
liament over the King was not only in part aided by substantial 
practical control of Parliament over taxation but also can be said 
to have established firmly such control for all time to come. 

Precedent for control by Parliament of expenditure is also 
said to be found as far back as the ixign of Edward III. 
However, historically, the representatives who granted funds 
to the King and who, once summoned, considered themselves 
fortunate to return home after striking a good bargain with 
him were, in the beginning, largely indifferent, from the nature 
of the case, to the use made of the money by the King. Con- 
sequently, genuine control by Parliament of expenditure was 
established much later. Nevertheless, in modern times, one of 
the most striking phenomena of government is to be found in 
the fact that, in general, legislatures prize more highly their 
control over expenditure than their historic power of taxation. 
The reason is i*elatively simple. Taxation is commonly re- 
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garded as an evil, even if a necessary evil; and no group of 
representatives likes to appear to the people in the guise of a 
body that has increased old taxation or voted new. On the 
other hand, not only does the spending of iiioney often make 
it possible for representatives to appear before their constituents 
as having secured benefits for the community; but, what is more 
important, control of expenditure carries with it a definite po- 
tential control of the practical activities of government. These 
activities, which are performed by executive and administrative 
agents, involve in practically all cases, directly or indirectly, the 
spending of money. Hence, control of the money to be spent 
is control of the spenders. This is the reason that ultimate 
control of the executive by the legislature must exist, to a 
greater or lesser extent, in eveiy democratic country. 

The present British system of administering public financQ 
has been the source of considerable envy throughout the world. 
At the same time, the system is not easy to reproduce; for it 
represents a long historical growth, and it is the result of British 
tradition, experience, and character. Ultimate control, of 
course, rests with Parliament. In practice, this means that final 
authority belongs to the House of Commons^ In that House, 
the principal steps are taken in a system through which Parlia- 
ment exercises authority in transactions involving the people’s 
money. Many of these transactions, it is true, display char- 
acteristics that have come to be associated with administration 
rather than legislation. At least two important results of this 
fact appear. In the first place, the executive and administrative 
agencies, even when allow^ance has been made for the highly 
developed concept of leadership in England, play a particularly 
important part in the system of public finance. In the second 
place, the House of Commons gives to financial matters a some- 
wTat special treatment. The principal steps in this treatment 
are preliminary^ to the incorporation of decisions into the form 
of bills and to the subsequent employment of the regular public 
bill procedure. Indeed, where a financial bill is concerned, all 

^Cf. Ch. Xin, p. 215, 
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the stages of this procedure tend to become formal. Before the 
bill comes into existence, most of the work has been done, 
either by the executive branch of government in a great work 
of preparation or by the House of Commons in a special pro- 
cedure;';. 

The principal governmental function performed from year 
to year in every countiy is the preparation, consideration, and 
authorization of the budget. The budget is, of course, a careful 
plan of future financial activity. Viewed in simple outline, it 
involves, on the one hand, estimates of necessary and desir- 
able financial expenditure and, on the other, a calculation 
of anticipated revenue. As a matter of fact, the two sides of a 
national budget are planned in that orders that is to say, what 
is to be spent is, in general, determined first and Iiow’’ the money 
is to be secured Is decided afterwards. In this way, the budget 
of a great nation, again generally speaking, involves a relation- 
ship between outlay and income that is the opposite of such 
relationship in private financial planning. Indeed,- it is some- 
times said that men who have been successful in business rarely 
make real statesmen' precisely for this reason. By the same 
token, the thinking of many private citizens with respect 
to the elementaiy principles of public finance is often marked 
by considerable confusion. 

In reality, the basic question involved in the difference be- 
tween public and private finance appears to be that of the nature 
of the power and function of the State. Thus, a curious and 
important situation exists. In political science, the question of 
finance, which is in some respects to be thought of as the most 
practical and material of human concerns, is closely, and even 
inevitably and inextricably, connected with highly theoretical 
considerations of ultimate principle. 

In juristic theory, a State, being sovereign, possesses illimit- 
able power. This principle, or working hypothesis, manifestly 
is completely valid only in a legal sense. In any other sense, 
there are clearly many things that the State is, for ail practical 
purposes, unable to do. At the same time, there Is a certain 
amount of correspondence between theory and fact. Thus, with 
respect to property, not only is there, In England for example, 
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no law that couH render invalid an Act of Parliament stipulat- 
ing the raising of revenue 5 but also, in a practical sense, 
Parliament has at its disposal, if not an uiiliniited, at least an 
indefinite amount of money. ■ Hence, fin general. Parliament 
decides first how much money is to be spent, assuming roughly- 
that if 'the public interest renders the expenditure necessary, or 
even „ desirable, the funds will be forthcoming. Manifestly, 
such an assumption is impossible in private finance. 

Even in legal theory, the hypothesis that the State possesses 
illimitable power does not involve the implication that all this 
power ought to be used. If the State decides to employ or to 
try to employ some of its power, nothing can render the action 
illegal 5 but whether or not the State ought to use this or that 
power, or much or little power, is a question that may be, and is, 
answered dilferently according to fundamental cleavages of 
opinion. It involves the ultimate problem of political science, 
the problem of the reconciliation of liberty and authority. It 
is the problem of the function, of the proper function, that is 
to say, of the State. In practice, the answer that is given to 
the problem at any given time is reflected wfith considerable 
accuracy in a carefully constructed plan of expenditure. This 
is additional reason w’^hy, in public finance, the estimates of ex- 
penditures are reckoned as the first step in the procedure of 
administration. These estimates represent the policy of the 
moment, and the policy is based on views concerning what the 
State ought to attempt. 

This is not to say, of course, that no connection exists in ■ 
public finance between outlay and income. In reality, the funds 
at the disposal of the greatest nation are not literally inexhaust- 
ible. Moreover, taxation, the principal source of governmental 
revenue, involves itself questions of policy and depends largely, 
at least in democratic countries, on public opinion. All this is 
assumed W'-hen the estimates of expenditure are being planned. 
The problem of raising the money is always in the not very 
remote background. If this problem can not ultimately be 
solved in terms of the estimated outlay, the budget will, of 
course, be out of balance. At the same time, the fact remains 
that, in general, the relationship between outlay and income 
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is fundamentally different in public finance from the same 
relationship in private finance. 

In England, formal action by Parliament that renders legal 
the expenditure of public money takes the form, of course, of an 
Act of Parliament. Such an Act technically authorizes the pay- 
ment of money out of what is known as the Consolidated Fund. 
This Fund, as its name implies, contains In a lump sum all the 
moneys formerly constituting special funds. Deposited in the 
Bank of England, it is a reservoir, as it were, out of which 
payments authorized by Acts of Parliament are made. The 
principal Act of this kind is the annual Appropriation Act. On 
the other hand, the Consolidated Fund is replenished through 
moneys paid into It by authority of Act of Parliament, which 
likewise gives legal validity to the raising of revenue, particu- 
larly to taxation. The principal Act in this respect is the annual 
Finance Act. Budget activities for a given year may be re- 
garded primarily as preparing the ground for the passage of 
these Acts. 

Though the ultimate control by the House of Commons 
over the spending and raising of money is established beyond 
any possible doubt, the House, more than two hundred years 
ago, voluntarily abandoned all initiative in matters of public 
finance. Two Standing Orders, which are none the less effective 
for falling in the category of rules of procedure, stipulate that 
the House will consider no proposals for expenditure or for 
raising revenue except such as emanate from the Crown. This 
means that England employs a Budget that is in high degree 
what Is sometimes called an “executive budget.” The authority 
of the Crown in matters of .financial policy manifests itself in 
practice in two ways. One of these is the leadership of the 
Chancellor of the Exchequer, and the other is a role of primary 
Importance played by the Treasury. 

The fiscal year In Great Britain begins on April first. In 
anticipation of that date, the Treasury, at the beginning of 
October, requests from all spending agencies an estimate of the 
amount of money that will be required for expenses during the 
approaching financial year, that is to say, from April first until 
the thirty-first of the following March. The Treasury^ffurnishes 
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forms and certain figures for purposes of comparison and rec-. 
ommeiids the strictest economy. Between that time and the 
opening of Parliament approximately a month after the begin- 
ning of the calendar year, constant financial activity goes for- 
ward in the several departments j and frequent consultations 
take place. The Treasury maintains a strict supervision, check- 
ing carefully all figures submitted to it and in general bending 
every effort towards the greatest possible economy. It is said 
that the Treasury is in frequent conflict with the Defence Serv- 
ices, who habitually demand more money than is agreeable to 
the Treasury. It is also said that the heads of these semces 
often cause strained relations at about Christmas time, on oc- 
casion threatening and even offering to resign. The concilia- 
tory efforts of the Chancellor of the Exchequer, of the Prime 
Minister, or even of the Cabinet are called upon in. the difficulty. 

The function of the Treasuiy, then, may be seen to extend 
much further than to a mere collection and coordination of the 
alleged requirements of the various spending agencies. The 
Chancellor of the Exchequer possesses a genuine authority of 
considerable proportions* In the end, he succeeds in adjusting 
the outstanding difficulties 5 and the estimates are at last ready 
to be submitted to the House of Commons. Soon after the 
opening of the session, they are presented in four parts, namely, 
those for the Army, the Navy, the Air Force, and the Civil 
Service. They are brought before the Committee of Supply, 
which, together with the Committee on Ways and Means, is 
set up at the beginning of the regular parliamentary session. 
Both Committees, in reality, are of the same composition-, for 
they are both Committees of the Whole House, with different 
names corresponding to different functions. 

The estimates of expenditure, then, which, it may be re- 
peated, are not as in some countries in the form of a bill, are, 
in their four parts, presented by suitable Ministers to the Com- 
mittee of Supply. According to a Standing Order of the House 
of Commons, the Committee of Supply must before August 6 
devote twenty meetings to consideration of the estimates. In 
this length of time, no possibility exists that the whole of the 
estimates can be discussed. In reality, the discussion is devoted 
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Xo debate on policy and to criticism of the Government of the 
day. This situation results from several considerations^ more 
especially from the fundamental character of a governmental 
budget... V 

The budget of a great nation, more especially the budget of 
expenditures, definitely possesses a two-fold aspect. In the first 
place, the estimated expenses of government are of a financial 
character. They involve sums of money, calculated in terms 
of pounds, shillings, and pence. They are a financial reckoning, 
suggesting questions of cost, eJfficiency, economy, and the like. 
On the other hand, the budget, particularly the budget of ex- 
penditures, has a political side. It is a declaration of policy. 
This declaration, while couched in terms of money, involves 
none the less a programme of government. Hence, a discus- 
sion of money may easily turn into a discussion of policy; and, 
as has been said, this is‘ precisely what happens in England. 
The whole of the discussion of the estimates takes the form 
of discussion of policy. Indeed, though the theoretical possibil- 
ity exists of separating the financial and political aspects of a 
proposed expenditure, experience suggests that estimates reck- 
oned with reasonable care cannot in practice be examined apart 
from policy. At all events, in England, executive leadership 
is so highly developed that a proposed change in the estimates 
inevitably involves criticism of the Government and suggestion 
of lack of confidence in it. Since no proposal by a private 
member for an increased or a new expenditure is in order, any 
amendment stipulating for a change downwards implies in 
reality elimination of some item of the Government’s pro- 
gramme. This implication is definitely recognized in practice. 
The assumption is accepted that an expert Treasury is a guaranty 
that the financial reckoning has b^een accurately made. The 
time of the House, it is assumed, can be better employed in 
criticizing policy. Thus, in practice, the motion is frequently 
made that a Minister’s salary be reduced by a nominal amount, 
not with the idea that the motion will be ultimately carried but 
with the certainty that the debate on policy may range over a 
wide field. 

In the end, the estimates are voted as presented by the Gov- 
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ernmeiit. . A great part of them will not have been discussed*' 
at all. Ill these two ways, .confidence, in the Executive is dis- 
played in somewhat different senses. Any clia,iige In the esti- 
mates woiildj by indicating disapproval of the .Government’s 
policy, be construed as lack of confidence in the Ministry and 
be followed by its downfall or new elections. Voting estimates 
without discussion not only Involves approval of the Govern- 
ment and confidence In it but belief, on the financial side, that 
the estimates have been efficiently and economically prepared 
by the Treasury. The assumption is not only that discussion 
of the estimates naturally leads to discussion of policy but also 
that complete discussion is incompatible with a final vote at an 
agreed time. The consequences have been readily accepted as, 
in the circumstances, inevitable. 

The statement Is made at times In England that if the 
estimates were never presented to the House of Commons and 
voted by it, the situation would be the same. However, this 
is true, and Is doubtless intended to be accepted, only within 
limits. The fact that in practice such parts of the estimates as 
are discussed are as regularly voted in unchanged form as those 
parts left undiscussed is, as has been seen, a matter of confi- 
dence in the Government of the day and in the Treasury. The 
Government is, after all, responsible in the long run to the 
House of Commons. The development of leadership based 
on this democratic relationship is in part the effect of a tradition 
of financial integrity and efficiency. This confidence and this 
tradition might survive for a time, but they could scarcely sur- 
vive in the long run, if the estimates were not submitted to the 
representatives of the people y and though discussion of the 
estimates in present practice takes the form of criticism, of 
policy, that criticism would probably not be long in extending 
itself to financial shortcomings, if any should exist. 

The fact that existing practice in the House of Commons 
with respect to the estimates of expenditures involves ample 
opportunity for discussion of policy, while neglecting altogether 
the financial aspect of things, has not unnaturally resulted in 
proposals for altering this situation. Thus, on one occasion, 
namely in 1919, the estimates were submitted to a Standing 
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Committee instead of to the Committee of Supply. The hope was 
that some economy might result. In reality, the only proposal 
of the Committee appears to have involved the elimination of 
a bathtub for the Lord Chancellor. Even here, there is clearly 
a distinction between the question of whether the Lord Chan- 
cellor should have a tub, which is a matter of policy, and the 
question of whether the proposed expenditure for the tub w^as 
greater than it needed to be, which is a matter of finance. At 
all events, the House restored the item 5 and the Govern- 
ment’s proposal was thus upheld. A more serious attempt in 
the same connection has been the establishnlent of W' hat are 
known as Estimates Committees. A committee of this sort W'^as 
first established in 1912; and, since that time, the same kind of 
committee has been employed with some regularity. Though it 
is too soon, perhaps, to say that these committees have proved 
to be a failure, they have, none the less, undoubtedly given 
somewhat meagre satisfaction. Their task is mUremely difficult 
for several reasons. For one thing, the form in which the esti- 
mates are drawn up is considered by some persons as being 
unduly complicated and difficult. Moreover, even with tech- 
nical assistance, such committees can in general scarcely hope to 
possess the competence to develop criticism of a purely financial 
character in respect of calculations made by Treasury experts 
of long experience. In this connection, however, democratic 
theory can easily justify examination of the financial side of the 
estimates by a committee composed of members of the House 
of Commons, even if these members should never propose a 
change. And, finally, perhaps the greatest difficulty in the mat- 
ter results from the practical impossibility of^ pushing a vigorous 
examination of the estimates and at the same time avoiding 
questions of policy. Yet, as soon as a committee should concern 
itself with policy, it would usurp, with various ill results, the 
function of the House of Commons itself. 

The British system of public finance, then, possesses, amongst 
other advantages, that of having the budget consideration ter- 
minated at a given date. However, since this date falls in the 
first week of August and since the fiscal year has begun on the 
first of the previous April, the spending departments would be 
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without funds between those dates, if the situation were not 
anticipated; In reality, what happens is that Parliament, before 
April first, votes, by what are known as Votes on Account, a 
sufficient sum in each case for the work of gx)vernmcnt to pro- 
ceed on its normal course. Then, when the exact amount for 
the year has been voted in August, a given spenditig depart- 
ment is entitled to the appropriation voted, less such sums as 
may' have been' voted on account. . This, simple arrangement 
would manifestly be possible even if the practical certainty did 
not exist that the estimates will ultimately be voted exactly as 
presented by the Crown; for it would be known, in any event, 
that something would in the end be voted for every department, 
and no danger would be involved in making lump sum advances 
to a department. 

The anticipated expenditures that are set out in the annual 
estimates do not represent the total amount of public money 
spent in .a given year. Some recurring expenses, such for ex- 
ample as the salaries of the judges, are authorized by perma- 
nent Acts of Parliament. They are direct charges on the Con- 
solidated Fund and have not to be voted each year. These 
charges plus the amount of the annual estimates, thus, determine 
the sum total of outlay for the year and, at the same time, the 
amount of money that must be raised, if the budget is to be in 
balance. 

During the time that estimates are being asked for, submitted, 
and coordinated, that they are being introduced into the House 
of Commons in their four parts and being discussed in Commit- 
tee of Supply, the Chancellor of the Exchequer and the Treas- 
ury are simultaneously concerning themselves with the question 
of income. Calculation is made of the several amounts antici- 
pated from the various sources of revenue. The principal of 
these sources, taxation, yields sums determined by two general 
kinds of Acts of Parliament- Some revenue-raising measures 
are passed for an idefinite period of time and, hence, continue, 
until repealed, to be the basis of income. Other xActs are passed 
for only one year; so that the taxes Involved are annual rather 
than continuing taxes. In respect of direct taxation, the income 
tax is an important example of an annual tax; and, amongst 
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"indirect taxes, a good example is “the tax on beer. In general, 
annual taxation represents the flexible instrumentality through 
which the budget is balanced. Thus, the amounts of the annual 
estimates plus the amounts of the recurring expenditures for 
the period of a year represent the total anticipated annual out- 
lay and, consequently, the sum that must be raised. If from 
this amount there be subtracted the total revenue reckoned as 
available from existing sources, the difference represents, 
broadly speaking, the sum that mxist be derived from annual 
taxation or from annual taxation and borrowing. All these 
reckonings are made with great care; plans are laid and decisions 
made; and the greatest secrecy is maintained, until the Chan- 
cellor of the Exchequer reveals the fiscal policy of the Govern- 
ment in his eagerly awaited Budget Speech. 

The annual Budget Speech of the Chancellor of the Exche- 
quer is made at Easter. The Chancellor appears before the 
House of Commons, which has, for the purpose, transformed 
itself into a Committee of Ways and Means. All available space 
in the House is crowded with members and with personages of 
the political and diplomatic world. The occasion is the most 
important of the year in Parliament. The Chancellor of the 
Exchequer is the principal actor. He makes a speech which has 
become justly famous. He reviews the entire situation of the 
country with regard to public finance. He recapitulates the 
proposals of the Government in respect of expenditure, the 
estimates of which have, of course, already been brought before 
the House, and in respect of borrowing, the condition of the 
public debt, and the like. He then proceeds to the matter for 
which everjmne has been eagerly waiting. He sets out the 
fiscal policy of the Government. He states how it is proposed 
to raise the money necessary to make anticipated income equal 
proposed outlay. He introduces before the Committee of Ways 
and Means resolutions incorporating the proposals which he 
has been making. The subsequent debate of these resolutions 
before the Committee of Ways and Means form.s the primary 
discussion of revenue policy during the year. As a matter of 
fact, some of the resolutions are discussed and passed on the 
very day of the Budget Speech., The resolutions involved are 
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those that propose new taxation or that stipulate for, a higher' 
rate in the , case ofca.n existing tax. Accordi.ng tO' a staiidiiig 
Act of Parliament, the, collection of these taxes is begun the 
following, day. The substance of all revenue resolutions voted 
is ultimately incorporated into the annual Finance Act; and only 
the passage of this Act renders definitely legal the taxes and 
rates of taxation proposed. However, the Act that authorizes 
the immediate collection of new taxes or old taxes at an im 
creased rate stipulates that if the money collected is not subse- 
quently authorized by the Finance Act, reimbursement will be 
made. This has apparently never happened in practice; for the 
revenue proposals of the Government, as well as their proposed 
expenditures, are normally voted in the end exactly as sug- 
gested. On the other hand, the immediate collection of new 
taxes or of old taxes at a new and higher rate prevents profi- 
teering in respect of the commodities involved. This is mani- 
festly a principal reason why the Chancellor of the Exchequer 
and the Treasury guard certain proposals with such secrecy. 
The whole situation is one to be envied; but it Is, also, one 
that, in the absence of similar conditions with respect to leader- 
ship and responsibility, could scarcely be reproduced elsewhere. 

Various matters of detail render the British system of public 
finance more complicated than an account of it suggests. At the 
same time, the system is in its general outlines simple enough. 
The Treasury and the Chancellor of the Exchequer, acting on 
behalf of the Crown, collect and prepare the estimates of ex- 
penditure. These estimates arc presented in four parts to the 
House of Commons sitting in Committee of Supply, Osten- 
sibly the estimates, but in reality elements of the policy they 
involve, are debated in this Committee and voted. Formal 
resolutions voted by the Committee of Ways and Means 
express the opinion of the House that the money should be 
paid out of the Consolidated Fund; and, on these bases, an 
Act of Parliament, the annual Appropriation Act, authorizes 
legally such payment. On the side of revenue, the initiative 
is likewise with the Crown. Its proposals, in the form of reso- 
lutions, are presented to the Committee of Ways and Means, 
discussed there and voted. The annual Finance Act furnishes 
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'legal authonzatioii for raising the money involved and paying 
it into the Consolidated Fund. # 

A final consideration of much importance in connection with 
English public finance and with the control of Parliament over 
it is the matter of the supervision of moneys granted by Act 
of Parliament j after such moneys have been legally authorized. 
This whole question is a somewhat complicated onCj involving 
numerous technical details 5 but the more important steps in the 
process of supervision indicate the care that is expended in this 
respect. The mstriimentalities employed are an officer known 
as the Comptroller and Auditor General and a body known as 
the Committee of Public Accounts. Both are agencies of the 
House of Commons. In their present character^ they date from 
the i86o^s. 

The Comptroller and Auditor General is a non-political 
official. His position is roughly assimilated to that of a judge.^ 
He is appointed by the Crown, but he holds his office during 
good behaviour. His salary is a charge on the Consolidated 
Fund. He is independent of the Treasury and answerable to 
no minister. He has direct access to the House of Commons 
and considers himself an agent of that body. He can be re- 
moved only on addresses from both Houses of Parliament. 

The functions of the Comptroller and Auditor General are, 
as his title suggests, two-fold. They are those of control and of 
audit. In the first place, the Comptroller and Auditor General 
examines the daily accounts of revenue and other current ac- 
counts 5 and, more especially, he authorizes, in accordance with 
amounts sanctioned by Act of Parliament, the issuance by the 
Bank of England of credits to the Treasury, in order that the 
Treasury may permit the Paymaster-General to authorize the 
payment of public money to those to whom it is owed. In the 
second place, he annually examines the accounts of the De- 
partments and verifies them by satisfying himself that all 
moneys spent have been applied to the purposes for which they 
were intended by Parliament and that all expenditure is sup- 
ported by proof of payment. He reports the accounts, with 
his comments, to the Public Accounts Committee. 

CL X\A p. 236, infra. 
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The Committee of Public Accounts is a sessional committee 
of the House of Commons^ set up eai-ly in 'the session. It. con- 
sists of fifteen ■members, of whom, five form a quorum. In 
practice, the “Financial S'ecretaiy to the Treasury is a member, 
though a private member j for a member of the Opposition, 
who is likely to be a former Financial Secretary, serves as 
Chairman of the Colnmittee. 

The Committee of Public Accounts, which sits in secret and 
is empowered by Standing Order to send for persons, papers, 
and records, inspects the accounts of the Departments and the 
reports of the Comptroller and Auditor General, This official 
assists the Committee, as do other officials. The Committee, 
after careful and thorough study, reports to the House of 
Commons. Though this study ancl this report of the Committee 
are made after public money has been spent, special students of 
the subject appear to agree that the influence of the Committee 
is highly salutary on the administration of public finance in 
England. 

3. THE CONTROLLING OF THE EXECUTIVE 

A third great function performed by modern legislatures is 
that of controlling the executive. This control is operative, in 
greater or lesser degree, in all democratic countries, if for no 
other reason — ^and there are several of them — ^because control 
of expenditure involves control of the spenders. However, if 
such control is to be found in all democracies, it is particularly 
typical of the parliamentary system of government. In this 
respect, as in others, English practices form the model. 

The responsibility of the Ministry in Blngland to the House 
of Commons, which is a primary characteristic of the whole 
British system of government,^ involves a constant control of 
Parliament oyer the Government. Indeed, control 'and 
responsibility go naturally hand in hand. Since the peculiar 
type of responsibility under the parliamentary system involves 
disappearance of the Ministry through resignation whenever 
the general policy of the Government proves fundamentally 

^ CL Ch. IX, sufra. 
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'■unacceptable to the House of Commons^ an obligation rests 
upon the House of Commons to exercise a day by day control 
over the Ministry, in such a way that fundamental disagree- 
ment between the executive and the representatives or the peo- 
ple will be clear and manifest. 

If minor disagreements could cause downfall of the Ministry, 
correct working of the parliamentary system would be stultified. 
In England, such a possibility is obviated largely by the chance 
that the Ministry may make use of dissolution. In practice, 
minor mistakes on the part of the Government' merely go into 
the scale against it. On the other hand, if actual and possible 
mistakes were not apparent, the Government might well be- 
come irresponsible. As a matter of fact, control by Parliament 
prevents this. It tends to keep the Ministers constantly con- 
scious of the fact that they will be called upon to give an ac- 
count of what they do. This control is, for the most part, main- 
tained in two general ways. The first is the constant demand 
in Parliament for information about Government action^ the 
second is the criticism that is constantly aimed at the Govern- 
ment in Parliament. These two methods, which are manifestly 
closely related to each other, take various forms, some of which 
are especially important and instructive. 

An instrument of no little interest by w^hich Parliament seeks 
information from the executive is the oral or written question. 
In the House of Commons, Standing Orders form the basis of 
a practice whereby any member may, by following prescribed 
regulations, direct questions at Ministers or other members of 
the House. The regulations, at least in outline, are simple. 
Notice must be given of the questions^ and questions to w^hich 
an oral answer is desired are marked with an asterisk. On the 
early days of the week, at the opening of the sittings of the 
Elouse, ^^question houP^ occurs immediately after a small 
amount of routine business has been dispatched. The questions 
that are set down for oral replies are answered. The Ministers, 
who, because of the notice given, have had ample time to receive 
the best' available answers from the Civil Service, either give 
replies of varying fullness and frankness or state that important 
interests of the nation make reply unadvisable. The questions 
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must, among, other, . requirements, not: contain, aii' argument;* 
and normally no debate follows the answer. ,,,. The; member, at 
the ,appointed time, rises in. his '.place, and puts to the desired 
minister the question of which notice has iDeen given. After 
the answer has been made, the questioner or other members 
may put sufflementary questions. 

Supplementary questions grow out of the answers to oral 
.questions of which notice has been, given. They possess the 
additional interest that if they are answered, the replies are 
made without previous preparation. They, therefore, involve 
conditions of greater spontaneity; and unwary Ministers may 
find themselves in no little trouble. On the other hand, the 
Speaker maintains here, as well as in connection with ordinar}^ * 
questions, a tight rein on members who tend to overstep the 
boundaries of recognized decorum. Furthermore, a Minister 
may always reply that he would prefer notice to be given of a 
particular question. 

On the whole, the situation with respect to questions appears 
to be satisfactory. Appraisals of the English practice vary; but 
most people seem to agree that it is well worth while. It is 
in considerable degree reduced to the proportions of a sport; 
and where the rules of the game are observed in good faith by 
both sides, as they appear generally to be, the institution works 
smoothly and beneficially. No great imagination is required 
in order to realize that Ministers who are subjected to the 
constant certainty of being questioned cannot afford to become 
too lax. It is a salutary thing for responsibility that a literal, 
response may be demanded to questions concerning any 
executive action. 

The House of Commons secures in writing information, about 
executive activities, not only in the form of answers to questions 
for which oral answers have not been requested but likewise in 
the form of papers and documents of various kinds. An indi- 
vidual member may, after notice, Introduce a "hnotlon for re- 
turns.” The Government may, in some cases, object on grounds 
of pulillc policy. However, if the Government complies with 
the motion, the result will be the publication, in '^^unopposed 
returns,” of the information desired. ' Furthermore, the Gov- 
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^ernmenty on its own mitiative, frequently furnishes documents 
of one sort or another. These are ^^command papers.” 

In its effort to secure information, the House of Commons 
not infrequently takes more concerted action than that involved 
in asking questions or requesting documents. Here, again, the 
Government may, likewise, take the initiative. The most 
typical instrumentalities employed in this respect are Commit- 
tees and Royal Commissions. In general, a Committee is set 
up by one or both Houses or by a Department; whereas a Royal 
Commission is established by the Government. Circumstances 
determine which of these instrumentalities is the more suitable 
in a given case. Apparently, a Parliamentary Committee is 
considered superior to a Royal Commission or a Department 
Committee in respect of definitely political matters. Whatever 
the choice, evidence is taken, information is secured, and a re- 
port is published. 

While any oral or wMten information secured through en- 
quiry or otherwise may well involve criticism of the general 
policy of the Government, the most typical criticism of the 
Ministry in England is that which is developed^ during debate. 
Several interesting and important occasions offer opportunity 
for general criticism of this kind. 

Debate on the general policy of the English Government of 
the day regularly takes place in Parliament at the beginning 
of a session. The occasion is discussion of an Address in reply 
to the Speech from the Throne. In this way, a debate on policy 
follows an ancient and picturesque ceremony. The members 
of the House of Commons are summoned by the Gentleman 
Usher of the Black Rod to the bar of the House of Lords. 
Headed by the Speaker, they proceed there, and they hear, 
amidst much pomp, the reading by the King of his Speech. 
Since this Speech has been written by the Prime Minister, it 
represents a declaration of the policy of the Government. It is 
read again in each Plouse, after the ceremony has come to an 
end and the members of the House of Commons have re- 
turned to their own Chamber. Each House, furthermore, goes 
through a traditional formality of proving its independence of 
royal influence. It gives a first reading to a dummy bill, which 
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IS: always the samcj and nevei* proceeds further, thus perform-* 
ing an action which, though of no intrinsic importance, is un- 
connected with the King^s Speech. After this show of inde- 
pendence, an Address is moved in reply to the Speech from the 
Throne. In the House of Commons, the mover and seconder, 
one the representative of an urban constituency and the other of 
a rural, garbed exceptionally in uniform and, likewise excep- 
tionally, equipped with swords, are normally important young 
members of the Government party. The Address moved is 
now always couched in the same formal terms. It expresses 
the appreciation and gratitude of the House for the gracious 
Speech made by the King. The Opposition regularly offers 
amendments to the Address 3 and debate ensues. Criticism is 
both destructive and constructive. It ranges over the matters 
mentioned in the Speech, as forming the principal elements of 
Government policy. The Opposition attacks 5 the Ministry 
praises and defends. So also, the Opposition expresses regret 
for omissions, making this the basis for criticism and for sug- 
gestions as to what a good policy ought to involve. The Gov- 
ernment again supports its own policy. In the end, unless the 
Ministry is destined to fall, the Address is voted as moved j 
but, meanwhile, an occasion has been offered for discussion, 
which frequently extends over several da}^S3 of the general 
executive programme. 

A second possible opportunity f6r general criticism of the 
Government in England consists of discussion of a motion for 
a formal resolution. In theory, any member of the House of 
Commons may, after notice, move a resolution expressing 
general lack of confidence in the Ministry of the day or in- 
volving criticism in some other form. However, since the 
Government has, in practice, almost complete monopoiy of the 
time of the House, debate on a resolution of this kind is un- 
likely, except when the Government itself allots some of its 
time to the purpose. In turn, the Government is apparently 
unlikely tp accept a challenge of this sort unless it proceeds 
from the leadership of the Opposition. Indeed, this whole 
formal procedure appears to be less congenial to the operation 
of ministerial responsibility in England than other methods of 
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oritidsm. At the same time, when a motion for a resolution 
is employed, the occasion exists for a wide and thorough debate 
of executive policy,: 

A possible, and in some instances a normal, occasion for criti- 
cism of the executive is a debate on a motion for adjournment. 
There exist, in this respect, several variations. Thus, for ex- 
ample, the House of Commons normally adjourns at the end of 
each day^s sitting until the next. Such adjournment regularly 
takes place uneventfully according to Standing Order. How- 
ever, a member may, during a sitting, between the time when 
all questions have been completed and the time for the begin- 
ning of public business, move the adjournment of the House 
for a matter of importance 5 and if his motion is supported by 
forty members and is found by the Speaker to comply with 
other conditions, the sitting is suspended until evening, when a 
serious debate takes place. This little used procedure, thus, 
makes possible a discussion of a specific matter involving the 
policy of the Government. Indeed, it is the natural way in 
which debate on veiy rare occasions grows out of questions put 
to Ministers. In the second place, the House of Commons takes 
a short holiday on certain occasions j and, on the motion to 
adjourn, a debate of some length takes place. The same thing 
is true when a session of Parliament is, through prorogation 
by the Crown, about to come to an end. The Speaker allows 
the debate to range widely; and opportunity for criticism of 
policy is thus afforded. 

Inasmuch as, in an historical sense and in a very definitely 
basic sense, control of the executive by Parliament depends upon 
the power of the purse, discussion of public finance, more espe- 
cially of proposals for expenditure, offers a very real opportunity 
for criticism of the executive. Indeed, as has been seen, the 
House of Commons devotes to such criticism the whole time 
allotted to the examination of the estimates. This fact is not 
only a manifestation of the close relationship between a budget 
of expenditures and a programme of government; it is likewise 
symbolic of the dependency of control over the executive on 
control over finance. Thus, in the House of Commons, any 
list of the occasions for criticism of the Government must give 
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an important— perhaps the most important— place to the twenty 
days in Committee of Supply, when either an expenditure ' pro- 
posed by the Ministry or an Opposition proposal to „ reduce, a. 
Minister's salary offers an occasion for thorough discussion .of' 

policy. 



CHAPTER XIII 


THE POWERS OF PARLIAMENT 

The Parliament at Westminster isj in legal theory, the 
supreme law-making authority for the whole British Empire. 
However, from the point of view of actual practice, Parliament 
possesses varying relations with the several different kinds of 
British communities. For example, the practical relationship 
of Parliament to England, Scotland, and Wales differs some- 
what from its relationship to Northern Ireland, differs con- 
siderably more from its relationship to Southern Ireland and 
the other self-governing members of the so-called British 
Commonwealth of Nations, and differs in still another, if not 
so marked, way from various British possessions scattered round 
the world. 

The present status of Northern Ireland is, roughly, that en- 
visaged in what was for a long time called ^^Home Rule.’^ This 
formerly important subject of bitter party controversy, from 
being a solution advocated by one branch of opinion for all of 
Ireland or at least for Southern Ireland, came, in the course 
of time, to he regarded by some persons as offering the possi- 
bility of being extended to the whole of the British Isles.^ In 
this form, the proposal was known as that of “Home Rule All 
Round.” That it was, however, primarily a solution of the 
Irish question is suggested by the fact that, as soon as Southern 
Ireland was granted Dominion status and as Unionist Ireland 
turned out to be the only region to receive home rule, the move- 
ment for further extension of home rule tended to arouse less 
interest. At the same time, the whole subject, under the new 
name of “Devolution,” sometimes called “Federal Devolution,” 
had appeared at one time to possess no mean chance of success. 

^ For this whole matter, reference may be made to Chiao, DevoltUio?^ 
in Great Britain (New York, 1926). 
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In 1919-19205 a Speaker's Conference on Devolutlotij following ' 
a suggestion of the Government of the day, made an extended 
study of the subject. The Report of the Conference contained 
some interesting suggestions 5 but the members were equally 
divided in approving two different proposals for putting Devo- 
lution into effect. No strong movement in this direction appears 
to have developed in recent years. 

The principal argument of a practical kind that has been 
advocated in favour of Devolution in Great Britain is the asser- 
tion that the delegation of considerable powers to law-making 
bodies set up in Irelandj England, Wales, and Scotland would 
greatly relieve the burden of an overworked Parliament at 
Westminster. In other words, the argument is made that ter- 
ritorial Devolution would supplement in an important way the 
devolution in Parliament of important functions to grand com- 
mittees and the other changes in procedure that have been 
calculated to save time for Parliament. On the other hand, the 
contention has been made with some force that the plans of 
Devolution so far proposed would not in any appreciable degree 
relieve Parliament of the tasks at present performed.^ In 
opposition to the various proposals that have been made, a 
serious criticism alleges that the establishment of legislative 
assemblies placed between Parliament and the existing local 
Councils would greatly increase the work of the courts of law, 
which would be frequently called upon to determine whether 
certain powers were contained in the sphere allotted to the 
several new regional assemblies. This objection undoubtedly 
deserves serious attention, though there is some doubt whether 
the experience of Northern Ireland supports with much evi- 
dence the argument involved. On the other hand, the experi- 
ment in Northern Ireland apparently tends to bear out a 
conclusion of reflection, that the best case for Devolution is to 
be made in the somewhat vague terms of sentiment. If Devo- 
lution* means more self-government, then it is calculated to 
increase the important, if less tangible, qualities of self-reliance 
and initiative. These qualities, in turn, are characteristics of 

^ V., for tliis, as well as the following criticism, Laski, Grammar of 
Politics (London, 1925), p. 31 0. 
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real vitality. Their importance can scarcely be exaggerated. 
^^Natonalist” movements exist in Wales and Scotland. Most 
people, it is true, seem to regard these movements as of little 
importance. At the same time, the sentiment involved would 
appear to be a healthy one. It is potentially related to Devo- 
lution as both cause and effect j and conditions may easily be 
conceived in which, however enlightened the policy of the 
central government with respect to these communities, wisdom 
would dictate devolving upon them a much larger degree of 
management of their own affairs. 

« The regional governmental arrangement now existing in 
Northern Ireland was established in 1920 by Act of Pariia- 
ment. The plan establishes a considerable degree of self-gov- 
ernment. The community as a whole is not only represented 
in the Parliament at Westminister like the rest of the United 
Kingdom, is not only divided into local government areas, 
such as Counties and Boroughs, like the rest of the United 
Kingdom 5 it is, unlike other parts of the United Kingdom, 
possessed of its own regional governmental system, which, in 
broad outline, involves a bicameral Parliament, a formal execu- 
tive — the Governor, representing the King — a responsible 
Ministry, and a system of law courts. 

The historic Mother of Parliaments, with all its relations to 
various parts of the Empire, remains primarily the legislature 
of “the tight little Island.” In respect of this community, 
legal theory, it is needless to repeat, ascribes to Parliament 
legal omnipotence and omnicompetence.^ An Act of Parlia- 
ment, no matter what its contents, becomes automatically a part 
of the law of the landj for no provisions of law#exist that could 
bind Parliament legally. However, in any but a legal sense, 
there are, of course, many things that Parliament cannot do. 
Theory is modified in terms of many practical considerations 
of fact. What Parliament can do has, in practice, not so much 
effect on what it does do as has the more general question 
of what it ought to do. At the same time, the existence of 
the principle of the legal sovereignty of Parliament offers the 
distinct advantage that the question of what Parliament ought 

^ Cf, Ch. VI and Ch. Xn, sufra. 
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to do is not complicated or confused by any question of whethef 
or not it is legally competent to .do it In this way, the 
practical possibility always exists of reducing an issue concerning 
any legislative proposal to the question' of ' whether or .not 
good policy approves the proposal, of whether or not the pro- 
posal is in the general interest, of whether or not the proposal 
o.ught to become law.' In this way, the possibility exists in 
practice for the, final arbiter to be public, opinion.', 'Hence, the 
■arrangement' may lay claim to .being highly democratic. The 
final Word concerning what- is in the general interest not only 
belongs in principle to the people j no practical obstacle pre- 
vents their speaking the final word. Such an arrangement, it 
may be noted, is in marked contrast with that existing in the 
United States. In respect both of the . Federal Congress and 
of the sexmral State Legislatures, the question of wliat ought to 
become law is likely to be confused with the question of what 
can become law. Constitutional limitations may stand in the 
way of the unanimous judgment of the representatives of the 
people as to what is in the general interest. In theoiy, it is 
true, public opinion may at any time effect a change in the 
constitutional limitations. In practice, this can scarcely be said 
to be within the realm of possibility. As is well known, the 
final word, for^ all practical purposes, belongs to the courts of 
law. This arrangement can be, and is, defended; but it cannot 
be reasonably and seriously advocated as democratic. There 
are, of course, many things that neither Congress nor the State 
Legislatures ought to do. On the whole, it is very unlikely 
that they will attempt to do any large part of them; but, in a 
democracy, the final judge should in practice be the people and 
their representatives. In the formulation of their judgments, 
they should be, and normally will be, restrained by the opera- 
tion of numerous principles. The question why these principles 
should not be written into a higher form of law is answered by 
both English and American experience. English experience 
demonstrates that the existence of a technical legal power of 
Parliament to violate fundamental principles, for example 
those contained in the Bill of Rights, does not mean that they 
will be constantly violated. As a matter of fact, they very 
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'seldom^ if ever^ are* The argument can be made, without too 
much paradox and with considerable reasonableness, that the 
principal fundamental principles which are suggested by history 
to be sound are stronger in England precisely because they form 
moral rather than legal limitations on the action of Parliament 
On the other hand, experience in the United States does not 
demonstrate, whatever a distrustful opinion in some quarters 
may hold, that failure on the part of American legislatures 
to violate well established principles is to be attributed to the 
existence of constitutional limitations. Considerable experience, 
on the other hand, appears to show that the problem of what 
ought or ought not to be undertaken by legislative action is 
frequently confused by the question of what can be undertaken. 
In practice, the question of what can be done is frequently 
equivalent to the question of what the attitude of a court will 
be. Where, as is so often the case, the limitation alleged to 
stand in the way is couched in vague terms, such for example 
as ^^due process of law,” the decision of the court is based on 
considerations not far, if at all, different from arguments that 
are sure to have been made in the legislature at the time the 
question was under consideration there. It seems to be a queer 
soft of democracy that allows views which have been able to 
conyince only a minority of the representatives of the people 
to prevail when dresse.d up in legalistic language and presented . 
by a few judges, perhaps by a majority of one. 

Parliament, then, is restrained by no legal limitations con- 
tained in a higher law 5 for no law exists in England higher 
than that made by Parliament. In a sense. Parliament may, 
in practice, do anything and do it in any manner acceptable to 
public opinion; and yet public opinion is no light restraint. Few 
inquiring foreigners can have failed to observe either the speed 
and sureness with which public opinion is usually formed in 
Great Britain or the force that it possesses. As a matter of 
fact, public opinion should neither be thought of as a fleeting 
and fickle gust of popular sentiment nor regarded as primarily 
a negative force that ^prevents stupid and arbitrary things from 
being done. Public opinion, of course, varies; and It finds, at 
different times, fundamentally different policies acceptable to 
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it. Democracy in general , and political parties in - particiilaf 
furnish the mechanism for such change. At the same time^ 
public opinion is a complex phenomenon, consisting . of many 
elements and operating in many ways. 

Not. the least of the. component parts of popular sentiment is, 
rega.rd for tradition^ so that, amidst inevitable change, an or- 
derly progress is made possible.by a .tendency not to abandon 
lightly existing conditions. This situation has , an especially 
important ...bearing, on the relationship' , of Parliament ' to the 
lessen communities of Great Britain.^ , Tii legal theory,, these 
communities and their governmental powers are ‘^'^at the .mercy^^ 
of ..Parliament. Just as they are conceived of as having the,ir 
origin and source in Parliament, so . they could, in theory,,' be 
altered in any way or be' abolished by Act of Parliament. , : In, 
.practice, no one, but an alarmist could .find this 'an unsatisfactory 
position for local communities. Accomplished fact, experience, 
and tradition— more specifically the sentiment for ^docal self- 
governmend— are stronger' than theoretical danger. In. gen- 
eral, local communities possess all the power and all the free- 
dom that they could desire.' In respect of further extension, 
Parliament is likely to display a willingness to make further 
grants at least equal to the willingness of the local communities 
to accept further responsibility. 

What is called the Sovereignty of Parliament suggests, it 
may be seen, comparison and contrast of the English Parlia- 
ment and the American Congress in two fundamental respects. 
In the first place, Parliament is not legally restrained by the 
fundamental constitutional limitation growing out of the exist- 
ence of a federal system. In law, England possesses a unitary, 
not a federal, system of government. There is, in England, 
no legislative authority ^^as supreme in its sphere^’ as Parliament 
is in its sphere. This would involve a legal authority beyond 
the two spheres, competent to fix the two spheres 5 and there is 
no legal authority beyond Parliament. Such distribution of 
power as there is in practice — ^and, it may be repeated, the 
localities possess powers that compare favourably in important 
respects with those of the component parts of a federation — 

^ C£. Part V, mfra. 
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fs dependent legally on Parliament. Thus^ the contrast is^ in 
legal theory, fundamentaL At the same time, it would be 
difficult to prove that, in practice, the federal arrangement 
possesses any genuine advantage. 

A federal system of government may easily be imagined to 
exist in which the only limitation on legislative authority is that 
growing out of the nature of federalism. In other words, all 
conceivable legislative power might be distributed between two 
authorities legally independent one of the other. Every 
Imaginable power would exist either in one sphere or the other. 
This is well known not to be the case in the United States. 
Both the Congress and the State Legislatures are legally re- 
strained not only by the great constitutional limitation inherent 
in the federal system but likewise by specific ^^Constitutional 
Limitations.” This situation, it has been seen, is a second 
important respect in which the Parliament at Westminster dif- 
fers in the matter of legal power from American legisla- 
tures. Yet, here again, it is at least doubtful whether any the- 
oretical advantage claimed for the American system actually 
exists in practice. The answer will depend on a choice between 
a distrustful attitude towards democracy and a genuine faith 
in It. Preference for the first attitude means, in practice, leav- 
ing the application of limitations to the decision of judges. 
Choice of the second position involves trusting to the ultimate 
judgment and self-restraint of the people and their representa- 
tives. 

Amongst the considerations that determine modification in 
practice of the theoretical legal omnipotence ,of Parliament, 
especial Importance attaches to the bicameral structure of Par- 
liament and to the inequality of the two chambers. In several 
respects, the House of Commons Is definitely superior to the 
House of Lords. This situation is in part determined by law 
and in part by the nature of things. In general, the triumph 
of political democracy In England Inevitably ensured the ulti- 
mate superiority of a body with a composition based on popular 
election. At the same time,^ democratic theory can reasonably 
insist on little more than that the judgment of the people shall 
prevail in the long run. Such theory, if honest, must recognize 
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thatj in the short run, popular opinion may be mistaken or 
that the representatives of the people may not in eveiy decision 
reflect the best judgment of the people. The possibility clearly 
exists that an enlightened few may/ in respect of any given 
decision, possess a view of what is in the general interest better 
than that of the people. Such a few may at a given time appre- 
hend better than the representatives of the people what the best 
judgment of ' the people is. Such considerations tend both 
to justify and to explain the present bicameral structure of the 
English Parliament and the place in it of the House of Lords. 

The constitutional position of the House of Lords rests on 
the legal basis of the Parliament Act of 1911. This great con- 
stitutional Act is probably the most important of modern times, 
and one of the most important of all time. Its adoption marks 
an epoch in the history of the relationship between the two 
Houses of Parliament. The Act put into the more certain 
terms of law the inferior position that the House of Lords 
already possessed by virtue of the less definite terms of the 
interplay of law and custom. The position of the House of 
Lords continues, of course, to be determined by this interplay} 
but the Parliament Act of 1911 increased in great degree the 
importance of the legal element. 

The present constitutional position of the House of Lords is, 
perhaps, best understood when it is compared with the position 
of the Upper House as it existed previous to the passage of 
the Act of 191 1. As an integral part of Parliament, the House 
of Lords was affected by the Act in respect of legislation, 
finance, and control of the executive. 

Before the passage of the Parliament Act, the legislative 
power of the two Houses was coordinate. In law, a bill, other 
than a money bill, could be initiated in either House. Such a 
bill could be presented for the assent of the Crown only if it 
had been passed in identical form by both Houses. Thus, the 
House of Lords possessed the theoretical power of preventing 
any legislation of which its majority did not approve. In 
practice, this majority w^as normally conservative; and, as a 
result, w^hen public opinion appeared cghservative, as manifested 
by a conservative majority in the House of Commons, the two 
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Houses^ impelled by political organization and by the leader- 
ship of the Ministry, could be expected to reach agreement 
without undue difficulty. On the other hand, whenever opinion 
in the country and the majority ' in the House of Commons 
were liberal, conflict between the two Houses was more likely. 
"Whether, at such times, legal theory corresponded with the 
practical situation depended on circumstances. The legal theory, 
of course, was that the House of Lords could prevent from 
becoming law any measure of which it disapproved. In reality, 
the deciding factor was public opinion. In the event that the 
House of Lords actually represented the wishes of the country 
better than did the House of Commons, the legal theory and, 
by the same token, democratic principles could prevail. If, on 
the other hand, the position of the Lords represented their 
special interests rather than the opinion of the people, they 
were, in practice, obliged to give way under pressure, includ- 
ing threats if necessary. The passage of the Parliament Act 
itself was a good example of this.^ 

Since the adoption of the Parliament Act of 1911, the legal 
power of the two Houses with respect to ordinary legislation 
is no longer coordinate. A bill may, on certain conditions, be 
presented to the Crown for assent without having been passed 
by the House of Lords at all. According to the provisions of 
the Act, any public bill, other than a money bill or a bill for 
extending the legal duration of the House of Commons, may, 
if passed by the House of Commons in three successive sessions 
in a period of not less than two years, become law upon re- 
ceiving the assent of the Crown. The extreme legal power of 
the Lords is, thus, that of delaying the passage of a bill for 
a period of two years. For such a situation to develop In prac- 
tice, however, several conditions must exist. The majority in 
the Commons must be uncommonly persistent In their belief 
that a law Is needed; and this belief must be consistently sup- 
ported by public opinion. Opposition by the Lords must be 
equally persistent and consistent. As a matter of fact, experience 
would seem to show that this combination of conditions is likely 

^ V.3 this Ch.j injra. 
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to be extremely rare. . Exceedingly little legislation has been ^ 
passed in^ accordance with the terms of the Parliament Act. 

Even before 191I;, the House of Lords was ■ recognized to 
possess financial power inferior to that of the House of Com- 
mons, The Lords were without initiative in respect of money 
bills j andj' heiiccj by a logical extension^ without power, of . 
amendment. However, since no bill could foimally ' become / 
law without the .consent of both Houses, the House of Lords ■ 
never entirely abandoned its claim that it could refuse to pass 
a money bill. When it attempted in 1909 to assert this claim 
in practice, the result W'^as the passage of the Parliament Act of 
1911, which resolved the question against the Lords. Accord- 
ing to the provisions of the Act, the House of Lords is now 
practically without financial power of any sort. If a bill certified 
by the Speaker of the House of Commons to be a money bill is 
presented to the House of Lords thirty days before the end 
of a parliamentary session, the bill may become law, upon 
receiving the assent of the Crown, even though the Lords fail 
to pass it. 

Inasmuch as the third great function of Parliament, control 
over the executive, is not directly based on law, the Parliament 
Act of 1 91 1 had less definite eiEects in this respect than in 
respect of legislation and public finance. Long before 1911, the 
general principle was well established that the Ministry is re- 
sponsible to the House of Commons alone. Plowever, since 
responsibility is a complex and a somewhat intangible phenom- 
enon, the rule that the Government was responsible only to 
the House of Commons meant primarily that resignation of 
the Ministry normally followed in practice directly upon action 
of the House of Commons. This, in turn, meant that merely 
the immediate cause of the fall of a Government was to be 
sought in this House. The lack of confidence, of which a 
specific act was only a definite indication, might represent a 
situation from which the influence of the House of Lords was 
not necessarily absent. This remains, in general, true at the 
present time. Hence, since the effect of the Parliament Act of 
19 1 1 was to weaken the legal rather than the moral force of 
the House of Lords, no definite generalization appears possible 
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concerning a difference in the position of the Lords with respect 
to the executive before and after 1911. Clearly/ the twin phe- 
nomena of demand for information and of criticism are not 
outside the sphere of action of the House of Lords* A Govern- 
ment possessed of the firm confidence of the House of Com- 
mons but not of the House of Lords, though it will have cause 
for worry, is not likely to fall from power. If a Government 
possesses the confidence neither of the House of Lords nor of 
the House of Commons, it will certainly fall, except in the un- 
likely contingency that it is supported by public opinion. If 
it falls, circumstances alone will determine whether the House 
of Lords had a real, though not a formal, part in the process. 

Even before 1909, conflict between Liberal Governments 
and the House of Lords gave rise to indications that the powers 
of the Lords were likely to become subject to attack. Indeed, 
some attention was given in the House of Lords itself to the 
problem of reform, with a view to anticipating efforts from 
the outside. However, the proposals made in this way were 
for the most part concerned with the composition rather than 
with the powers of the House of Lords. In the event, nothing 
concrete had been accomplished when, in 1909, the House of 
Lords rejected the Finance Act of that year, on the grounds 
that Mr. Lloyd George, the Liberal Chancellor of the Ex- 
chequer, had introduced into It, without a mandate from the 
people, the far-reaching principle of the taxation of unearned 
increment in respect of real property. The issue was, thus, 
squarely joined between the two Houses. Under the leader- 
ship of the Prime Minister, Mr. Asquith, dissolution was de- 
cided upon, and new elections were held early in 1910. Though 
the decision of the voters was not so clear-cut as it might have 
been, the Liberals were maintained in powers and the Lords, 
accepting the elections as a popular mandate, passed the Finance 
Act. The Liberal Government then turned its attention to 
curtailment of the powers of the House of Lords. A truce in 
the conflict followed upon the death of Edward VII (1901- 
1910)3 but the efforts at conciliation on the part of the new 
King, George V (1910-1936), as well as those of a group of 
members from both Parties in both Houses, were unsuccessful. 
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New elections were held late in 1910^ and Mr., Asquith^ in 
announcing that dissolution had been decided upoiij gave 'it to 
be understood that the King had promised to create^ on the ■ 
advice of the Government, enough new peers, to overcome op- 
position in the House of Lords, if such opposition should con- 
tinue after a favourable verdict on the part of the electorate. 
.'The, elections again maintained the Liberal Government' .in 
power and, though opposition .on the part of . the House, o£ 
Lords gave some evidence of causing the bitter conflict to be 
drawn out, the threat of the creation of new peers was effica- 
cious. The Parliament Act of 1911 was passed by both Houses 
and approved by the Crown. 

The question of House of Lords reform cannot be said to 
have been settled by the Parliament Act of 1911. The issue 
is scarcely a wholly dead one. Some discussion of the matter 
has taken place in the period since 1911, and the issue may be 
seriously raised again at some point in the future. The whole 
question of the bicameral system is involved, especially as it 
concerns the House of Lords in its present and its possible 
future form. Reform, in turn, might involve the composition 
of the House of Lords, its powers, or the two in their inter- 
relationship. Hovrever, on the whole, reform in composition 
appears unlikely in the absence of change in powers. Certainly 
the Lords themselves seem interested in such reform only as a 
means to securing more power. On the other hand, any real 
reversal of history in the matter of power 'would involve 
changed conditions that cannot be readily foreseen. For the 
moment, the'^question is whether the House of Lords serves 
any useful function. Though the negative answer has been 
argued 'with considerable force, ^ an answer in the affirmative 
was persuasively made in 1918, after a study by a Conference 
on the Reform of the Second Chamber, presided over by Lord 
Bryce. The Report of the Conference suggested that the Plouse 
of Lords might serve four useful ends. In the first place, the 
suggestion was made that the practice of limiting the time of 
debate in the House of Commons made further examination 
and revision of measures highly desirable. In the second place, 

^ V., e.g.j Laski, The Frohlmn of a Second Chamber (London, 1925). 
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it was proposed that non-controversial bills might well be in- 
troduced into the House of Lords and assured of easier passage 
through the Commons by careful attention in the Lords. Again, 
the Report maintained that the House of Lords served a useful 
purpose in delaying measures, especially those of a fundamental 
character, until public opinion should be clearly formed with 
respect to their principles. And, finally, the House of Lords 
was asserted to be a suitable arena, especially when the House 
of Commons should be otherwise occupied, for extended discus- 
sion of such far-reaching matters as foreign affairs. 

On the whole, a majority of the people of the country appear 
to remain favourable to the existence of the House of Lords. 



CHAPTER XIV 


IMPERIAL RELATIONS 

The discrepancy between legal theory and actual fact that is 
so pronounced a characteristic of the British Constitution is par- 
ticularly marked in the case of the power of the Parliament 
at Westminster with respect to the British self-governing Do- 
minions. These Dominions are, of course, the most important 
elements of 'what has long been knowm as the British Empire. 
As a matter of fact, this priority has, as is well known, caused 
in recent years far-reaching modification of the whole prevailing 
idea of empire. The existing situation is, like so many things 
British, the product of long historical development and the 
result of peculiar conditions. 

The self-governing Dominions are to be contrasted not only 
with the United Kingdom, with ivhich the Channel Islands 
and the Isle of Man are officially grouped 5 they are likewise 
to be distinguished from the remainder of ^^His Majesty’s 
Dominions”. Though this latter category technically includes 
such things as Dependencies, Protectorates, Spheres of Influ- 
ence, Mandated Territories, and Areas of Chartered Companies, 
a consideration of British imperial relations involves, in addition 
to the self-governing Dominions, more especially the Crown 
Colonies and India. 

The list of British self-governing Dominions is composed, at 
the present time, of Canada, Newfoundland, Australia, New 
Zealand, the Union of South Africa, the Irish Free State, and, 
perhaps, Southern Rhodesia. The administrative relations of 
these Dominions with the British Crown are managed by the 
Dominions Office. At the head of this Department is the Sec- 
retary of State for Dominion Affairs, an official created in 1925. 
Previous to the beginning of the nineteenth century, business 
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with the British possessions was handled by the Home Secretary* 
When a Secretary of State for War and the Colonies was es- 
tablished in 180I5 colonial affairs were transferred to the hands 
of this new ofHcer. The duties involved were fomidy at the 
time of the Crimean War, to be so heavy that, in 1854, a 
Secretary of State for the Colonies was created* Relations 
with the self-governing Dominions were handled by this ofScer 
until 1925. 

The self-governing Dominions, as the term implies, pre- 
sent, practically speaking, many resemblances to separate and 
independent states. In respect- of internal affairs,' the Domin- 
ions possess their own governments, which they conduct with- 
out hindrance ; and, recently, they have assumed certain 
attributes of independent states in connection with foreign 
affairs. In this latter respect, they are, for example, members 
of the League of Nations^ and they undertake, through their 
own representatives, direct relations, including the making of 
treaties, with several foreign countries. 

The large measure of political freedom possessed by the self- 
governing Dominions is striking evidence of the undoubted 
genius of the British in matters of government. It is evidence, 
in particular, that, in respect of colonial policy, they have dis- 
played much practical wisdom, — the simple, but rare, wisdom 
which is involved in learning from experience. The ilmerican 
Revolution served as a salutary lesson. It had much to do 
with impressing on Great Britain the inevitable working of 
economic forces and the importance and necessity of colonial 
self-government. Thus, Canada, from the last quarter of the 
eighteenth century on, received careful treatment, calculated, in 
conditions rendered especially delicate by the presence side by 
side of British and French populations, to reduce friction with 
the Mother Country to a* minimum. After abortive uprisings 
in 1837-1838, Lord Durham was sent out to Canada as 
Governor-General and High Commissioner. His study of the 
situation resulted in a Report that is still regarded as a classic 
official paper. His analysis and recommendations are usually 
considered to have influenced materially the subsequent history 
of the relations of Great Britain with self-governing Dominions. 
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ill Canada, the immediate effect of the Durham Report,, was 
the establishment of responsible government 3 and later, in 1867, 
a federal union was set up by the British North American Act,, 
which now serves as the Constitution of Canada, Newfound- 
land was granted representative government in 1832 and re- 
sponsible government in 1855. Its constitutional system was, 
for economic, financial, and .other reasons, indefinitely suspended 
in, I 934» The Commonwealth of Australia ,was' established in 
1900. Before that time, the several Colonies that subsequently 
became States, .of the. Commonwealth were usually .treated' 
separately, though as early as 1855 were together granted 
responsible government. New Zealand was established as a 
distinct Colony in 1841, and it received representative, govern- 
ment in 1852, responsible government in 1856, and a unitary 
system in 1876. In 1909, the Union of South Africa \vas 
formed of four Colonies that had previously been separately 
granted first representative government and then responsible 
government. Southern Ireland, as has been seen, assumed 
Dominion status in 1922 as the Irish Free State. Southern 
Rhodesia, by a dose vote in a referendum, declined in 1922 to 
join the Union of South Africa. It was granted responsible 
government in 1923. Its position is somewhat anomalous. It 
comes under the Dominions Secretary, though it is not tech- 
nically a Dominion. In 1934, its Parliament petitioned for 
Dominion status. 

The central governments of the self-governing Dominions 
are in their general outlines similar to the system of the United 
Kingdom. In the first place, there is a formal executive, cor- 
responding to the King. He is, in fact, the Ring’s representa- 
tive, being known usually as the Governor-Generfl. The Irish 
Free State, however, abolished this official at the end of 1936. 
Incidentally, the King is represented by analogous agents in the 
several Canadian Provinces and Australian States, which are 
component parts of federal systems, and in the Provinces of 
South Africa, which stand in a technically unitary relationship 
to the Union. In the second place, Jhere is a bicameral legis- 
lature in the Dominions other than the Irish Free State, which 
abolished its Senate in 1934, and in some of the constituent com- 
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munities of a few of the Dominions. Finally, real executive 
functions are performed by ministers responsible to the popular 
branch of the legislatures. In this way, the characteristic fea- 
ture of the parliamentary system is reproduced in the self- 
governing Dominions. 

In the evolutionary process by which the relations between 
the several Dominions and their position in the Empire have 
been developed, an exceedingly important part has been played 
by the Imperial Conference. The origin of this institution is 
to be traced to the year 1887, at which time a meeting was 
made possible by the fact that the Prime Ministers of the several 
self-governing Dominions were present in England on the oc- 
casion of the Jubilee of Queen Victoria. In the period before 
the World War, similar meetings, called ^^Colonial” Confer- 
ences, were held in 1897 1902 j and ‘^TmperiaP^ Con- 

ferences were held in 1907 and 1911. Corresponding with the 
change in title of the Conference was the fact that, befoi*e 1907, 
the presiding officer was the Colonial Secretary, whereas, be- 
ginning In 1907, the Prime Minister assumed the presidency. 
During the War, the chairmanship reverted to the Colonial 
Secretary^ and the Conference, which was called the Imperial 
War Conference, held sessions in 1917 and 1918 concurrent 
with those of the Imperial War Cabinet.^ Since the War, 
Imperial Conferences have been held, beginning in 1921, at 
frequent intervals. The Conference is composed of the Prime 
Minister of Great Britain, who serves as President, the Secre- 
tary of State for Dominion Affairs, who serves as Chairman in 
the absence of the President, the Prime Ministers and other 
Ministers of tha self-governing Dominions, and the Secretary 
of State for^^India, In 1923, the Conference was divided, so 
to say, into political and economic parts, through the holding 
of an Imperial Economic Conference contemporaneously with 
the Imperial Conference. The Imperial Conference of 1931 
decided on the summoning of an Imperial Economic Confer- 
ence in Canada for July of 1932, which, known as the Ottawa 
Conference, aroused the interested attention of world publicists. 
The Conference, after various discussions of trade agreements 
I Cf. Ch. IX, p. 122 , supra. 
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and the monetary ' and financial question, effected certain com- 
promises between what proved to be divergent interests and 
aims on the part of Great Britain' and of the Dominions, 

In general, the legal basis for the governmental organization 
of the Dominions is' an Act of the .British Parliament. ' Parlia- 
ment in each case passed the Act involved and, thus, in t|ieo.ry, 
gave legal existence and authority to the several Dominion gov- 
ernments. Theoretically, Parliament could, in tu,ni, abolish the 
'..constituent Acts or ch.aiige them in any manner that .niiglit be 
desirable. Indeed, an Act like the British. .North .American .Act, 
which serves as a Constitution, for the. Domi.nio2i .. of Canada, 
cannot be formally amended at all except by the Parliament at 
Westminster. In the case of other Acts, like that for the Com- 
monwealth of Australia, for example, in which provision is made 
for its alteration by Australian governmental processes, the 
theory would seem to be that since the Act gives legal force 
to such alteration, Parliament merely accomplishes indirectly 
what it is legally empowered to accomplish directly. However, 
in practice, it is scarcely conceivable that the Parliament at 
Westminster, in which, incidentally, the self-governing Do- 
minions are, of course, unrepresented, should attempt in any 
real sense to exercise this part of ifs power. This is not to say 
that Parliament will never in the future pass another Act affect- 
ing the Dominions. Parliament, on the contrary, will probably 
pass several such Acts from time to time 3 but they will not 
represent an unhampered use of discretion or exercise of will 
on the part of the two Houses at Westminster. For practical 
purposes, the object attempted must be known to be acceptable 
to the Dominion or Dominions involved and, indeed, the initia- 
tive is likely to proceed from that source. Recent decisions of 
Imperial Conferences, more especially of the Conference of 
1926, have aroused much interest with respect to this kind of 
imperial relations. 

An Act of Parliament of 1865, known as the Colonial Laws 
Validity Act, was passed with a view to clearing up uncertain- 
ties about the law-making powers of cq^onial legislatures and to 
establish plainly the principle that these legislatures were not 
bound in their law-making power except by Acts of Parliament 
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^ intended to be applied to the colonies. This exception inevitably- 
involved the practice o£ Judicial Review^ and the situation was, 
thus, roughly analogous to that existing in the United States. 
Acts of Parliament at Westminster that concern the Dominions 
correspond to a ^hhgid^^ constitution j Dominion legislation in 
conflict with these Acts is null and voidj and such conflict is 
determined by judicial decision of the highest Dominion courts, 
with the possibility in some cases of appeal to the Judicial Com- 
mittee or the Privy Council. 

In 1931, an historic attempt was made to regularize the legal 
position of the self-governing Dominions, The immediate 
background was formed by an important declaration on the part 
of the Imperial Conference of 1926 concerning the status of 
the Dominions. A Report of that Conference stated that the 
United Kingdom and the Dominions ^^are autonomous com- 
munities within the British Empire, equal in status, in no way 
subordinate one to another in any aspect of their domestic or 
external aifairs, though united by a common allegiance to the 
Crown, and freely associated as members of the British Com- 
monwealth of Nations.” This exceedingly important principle 
received the careful attention of the Imperial Conference of 
1930, w-hich decided upon certain provisions calculated to give 
practical application to the principle. The recommendations 
that were made were incorporated into the epoch-making Statute 
’ of Westminster. This measure was passed by the Parliament 
at Westminster on December ii, 1931, and subsequently by 
the Parliaments of all the Dominions. The general legal situa- 
tion established is this: at present, an Act of the Parliament at 
Westminster becomes a part of the law of a Dominion only 
when the Dominion has expressly consented to it. 

The dIfFerence between legal theory, however much clarifieci 
by the provisions of the Statute of Westminster, and actual 
practice in respect of the British self-governing Dominions gives 
to the Dominions a curious position. Plowever, if theorists, 
because of apparent anomalies and inconsistencies, find some 
difficulties In f ormulatii^ a clear-cut abstract account of the 
situation, the fact remains that the practice is on the whole 
satisfactory. For practical purposes, the self-governing Domin- 
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ions, as has been seen^ possess the principal attributes of.inde-^ 
pendent states. This situation, of fact explains in. large measure 
, the attitude that the Dominions have assumed towards what has. 
been called Imperial Federation. During the. World War and 
in the period immediately following the War^ the part played 
by the Dominions in the War gave rise in certain quarters to 
considerable support for the idea of a federation among the 
various self-governing Dominions and the British.. Isles. Instead 
of an at least theoretical dependence of the Dominions on West- 
minster, equality or mutual interdependence was contemplated; 
and the suggestion was even heard that the capital of the Em- 
pire — or of the British Commonwealth of Nations— might be 
moved from London to some other spot. At first glance, such 
a proposal might be supposed to have been readily accepted by 
the Dominions. In general, a community possesses greater 
power and dignity in a federal relationship than in a unitary 
one. As a matter of fact, the plan appears to have had much 
more support in Great Britain than in the Dominions. Indeed, 
the attitude of the Dominions has been such that the question 
of Imperial Federation may be said to be a dead issue. The 
Dominions are apparently unconcerned by the theoretical possi- 
bility that their relationship with Westminster may remain in 
legal principle a unitary relationship. They are apparently 
satisfied with the assertion in 1926 of ^^equality of status’^ and 
with the subsequent passage of the Statute of Westminster. 
Whatever may be the theoretical difficulty involved, the Domin- 
ions possess, in reality, a position superior in some respects to 
that of equal members in a federation. They are, for all prac- 
tical purposes, assured of the support, moral, naval, and other- 
•vtise, of the British government; and yet they are relieved of 
such important obligations as that of contributing through tax- 
ation to the upkeep of the navy. In- general, the whole situation 
may perhaps be considered, as has been suggested, evidence of 
the English genius for solving governmental problems in a 
practical W’^ay, unhampered by the requirements of a rigid logic. 
The legal and actual relations ofi the Parliament at West- 
minster to Crown Colonies present no marked difficulties of 
principle. These Colonies, which are under the Colonial Secre- 
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tary, are of several varieties^ ranging from those that have no 
legislatures to those that have elected assemblies and possess a 
substantial amount of self-government. With respect to all of 
themj Parliament^ though the Crown Colonies are not repre- 
sented in it, is recognized to possess the powder to pass any 
legislation that appears desirable. In practice, it passes, from 
time to time, fairly numerous Acts. From an extra-legal point 
of view, Parliament can no doubt be regarded as limited by the 
opinion of responsible elements in the communities involved; 
but it is not, as in the case of the Dominions, restricted to 
legislation proceeding from initiative outside itself. In practice, 
furthermore, Parliament has neither the time nor the com- 
petency constantly to deal in detail with colonial government; 
and, as a result, it generally legislates in terms of broad prin- 
ciple, delegating substantial discretion to the Executive. 

India stands in a position that is in several ways peculiar. 
It is not part of the British^ Empire, but an Empire itself. It 
possesses considerably less self-government than the Dominions ; 
yet it possesses more than the majority of Crown Colonies. 
Though some Indians manifest a strong sentiment in favour 
of independence; the announced British policy is encouragement 
of gradual development towards Dominion status. 

The Indian Empire, with a population of nearly three hun- 
dred and fifty millions, with exceedingly complex race and re- 
ligious problems, and with the widest variety of language and 
other conditions, is, so far as its relations with Great Britain are 
concerned, composed of Native States and British India. The 
relationship of Great Britain to the Native States is one that 
is known as ^^paramGuntcy.” It is a peculiar relationship, based 
on treaties, on custom, and on political practice. In general, the 
Native States are protected territories. Most of them are very 
small, though a few are of considerable size. In their internal 
affairs, they are ruled, for the most part autocratically, by 
native princes or chiefs. Great Britain furnishes advisers for 
them, and she exercises complete control over their foreign 
relations. British India, divided into eleven provinces, is gov- 
erned by the King-Emperor through a Governor-General, or 
Viceroy, with the assistance of other officers and agencies. The 
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Governor-General Is appointed for five years, but Ms .term of 
office may be extended. 

. Ill Great' BiTtain, the direction of Indian affairs is in the 
hands of the Secretary of State for India, who is, of course, 
responsible to ' Parliament. There is , a Council of India, com- 
. -posed of from ten to fourteen Indian ex-officials. The Secretaiy 
of State determines the size within these limits, and chooses the 
members. The number has .recently inciuded/two Indians. The, 
Council is appointed for seven years j but its term may, for 
special reasons, be extended by five years. It meets weekly or 
oftener, and serves, in general, in, an advisory capacity ..to the 
Secretary of State. Though the Secretary may in most matters 
disregard the advice of the Council, the CounciPs decision is 
in some cases, such for example as in the expenditure of India 
revenue, required by statute. 

The Secretary of State for India and his Council were estab- 
lished in 1858, at the time that Great Britain, following the 
Mutiny, took over by Act of Parliament the governing of India. 
Before that time, the British Government had, by a series of 
statutes regulating the East India Company, assumed an in- 
creasingly large part in Indian affairs. The East India Com- 
pany, for its part, beginning as a trading organization, had, in 
the course of the eighteenth century, acquired wide control in 
■ India. It did this in part by conquest, in part by treaty, and 
in part by grant from a nominal Emperor at Delhi. . Great 
Britain recognized the Company as a ruling body for the first 
time by statute in 1773. For about half a century after 1858, 
Parliament passed numerous Acts with a view to extending 
representative government in India and to giving Indians some 
part in their government. Altogether, about fifty statutes deal- 
ing with India were in operation when, in 1915, the Govern- 
ment of India Act of that date supplanted all of them through 
repeal or consolidation. Further advance was made by the 
Government of India Act of 1919, through which a somewhat 
complicated system of government, involving notably a degree 
of responsible government in the provinces, was set up. This 
system, after a trial period of ten years, was subjected to care- 
ful study and discussion. A Royal Commission, known as the 
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'Simon Comimssioiij was appointed in 1927; andj after a trip 
to India, it issued a two-volume Report in 1930.^ Several 
committees investigated various aspects of Indian affairs; and 
three Round Table Conferences sat in 1930, 1931, and 1932. 
In 1933, a Joint Select Committee on India Constitutional Re- 
form, consisting of thirty-two members divided equally between 
the House of Lords and the House of Commons, was announced 
by the Government. The Committee called into consultation 
representatives from British India and from the Native States. 
Finally, a bill was approved, which, in substantially the same 
form, was passed as the Government of India Act of 1935. 

This latest stage in the history of relations between India 
and Great Britain will probably be regarded by the student of 
the future as a highly important landmark. The Act appears 
to lay the basis for almost limitless development. Responsible 
government is substantially increased in the provinces; and it 
is even extended, though with safeguards, to the central govern- 
ment. Perhaps most important of all, provision is made for 
joining the Native States and British India in one great federal 
structure. Thus, on the greatest scale ever known, federation 
is to be attempted of communities displaying more differences 
than are anywhere found in the history of federalism. The 
Indians appear to be in a position to make what they will of 
their future. 


Sectioh- 3 . THE Judiciary 
CHAPTER XV 

. ■ THE ADMINISTRxmON OF JUSTICE 

I. JUDGES AND COURTS 

In England, as elsewhere, the principal agents who compose 
the judicial branch of government are, of course, judges. The 
judges, frequently sitting one at a time, are in turn the principal 
constituent element of modern English courts. A court is an 
institution, though the expression is also commonly applied to 
the place at which a court holds its sessions. As an institution, 
courts have as their general function the application of the law 
to individual cases. 

The English judiciary may be regarded as having become 
an autonomous branch of government in the Middle Ages, when 
the three great Common Law Courts and the Court of Chan- 
cery became established.^ In addition, not only did arrange- 
ments for appeal exist, arising naturally out of the fact that the 
great Courts were developed from the Curia Regis j but, with 
the passing of time, other courts were set up. Sir Edward 
Coke (1552-1634) describes seventy-four as operati\’'e in Eng- 
land. At the present day, three courts may be said to perform 
analogous work. The change is to be attributed to reorganiza- 
tion and consolidation that wure, for the most part, the accom- 
plishment of the nineteenth century. The existing system of 
courts is marked by a high degree of unification. 

According to a terminology encountered at times, courts are 
divided one from the other always horizontally and, sometimes, 
vertically. The concept of a horizontal division is applicable 

" Cf. Ch. VII, p. 80, sufra. 
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because the courts of a system are commonly arranged in a hier- 
archy. The notions of inferior, superior, and supreme courts, 
of local and central courts, naturally give rise to the idea of 
courts placed one above the other and, hence, separated one 
from the other by a horizontal line or plane. On the other 
hand, if two or more courts are to be thought of as being on 
the same plane, a separation between them may be conceived 
as made by a vertical division. 

' These concepts are in a general way applicable to. the modern 
English judiciary. As might be imagined, horizontal division 
of the courts exists. Thus, local courts are to be distinguished 
from central courts 5 and the courts in one or both categories 
are separated by horizontal subdivision. Moreover, almost 
throughout the whole system, a vertical division is made. The 
result is what may be called ^^a double hierarchy.^^ The two 
hierarchies involved are respectively the civil courts and the 
criminal courts. 

The vertical division of the courts in England is based on 
a relatively simple two-fold classification of the business with 
which the courts deal and on the general belief that a different 
court should deal with each kind of business. The business of 
the courts, of course, consists for the most part of cases; and 
the distinction between criminal cases and civil cases is, in turn, 
based on the subject matter involved. Thus, in England, if a 
case or controversy ^involves a crime, it is heard in a court of 
one hierarchy; if it Involves a civil matter, it is heard in a court 
of the other hierarchy. 

Distinction betweeti crimes and acts giving rise to civil actions 
involves certain technicalities, knowledge of which is for the 
most part the possession of the lawyers. On the other hand, a 
layman is capable of understanding certain general aspects of 
the difference. Indeed, he is probably instinctively aware of 
the principles involved. For example, we all feel somehow 
that persons who perpetrate certain deliberate acts ought to be 
punished. If v/e should h^ear the suggestion that a man who 
has been apprehended st;^bbing another might be freed upon 
paying the doctor’s bill for the injured party, we should feel 
that this was not enough. We should feel that ^^somethlng 
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ougli.t to be done” to the 'man. who - has done the '.stabbiiigj thgt 
he ought to be punished and made an example of to those who 
.might attempt a similar act. ■ This, in reality, looks at stabbing 
from a social: rather than from an individual point of vie.w. ;,'As 
a matter of fact, a crime may be defined as an act regard.ed' as 
. being a violation of the. peace and dignity of. society. . The 
. person w,ho is stabbed is, of course, in an immediate sense in- 
:. jiired j, but this is only the individual or civil aspect of the matter. 
The wrong, to the community transcends that done to the im 
dividual. Incidentally^ in England, the King symbolizes society' 
or the . community y ...and a crime was early defined, in ■ effect :.as. 
a breach of the King^s peace. If a wrong is felt to fall short 
of possessing an anti-social character, it is civil in character. Such 
wrongs, ill general, grow out of breaches of contract or out of 
what are known as torts, that is, such wrongs as slander, fraud, 
trespass, and the like. All these wrongs, in so far as they are 
individual matters, lend themselves to but not, as in 

the case of crimes, to punishment. Some acts, such as injuries 
to the person and defamatory libel, are both a crime and tortj 
and, in general, a civil action may arise out of any crime by 
which an individual is caused damage. How^ever, though in 
respect of these matters the same act may, with certain excep- 
tions, give rise to both a civil and a criminal case, only in very rare 
instances are redress and punishment secured in the same case. 
As a general rule, a civil and a criminal case, even when they 
grow out of the same act, involve separate and distinct pro- 
ceedings. 

The vertical division of English courts into criminal and 
civil courts naturally does not extend all the way to the top 
of the system. This is particularly true of the Privy Council 
and the House of Lords, the two courts that form the apex 
of the Eno-lish svstem. 

The Privy Council, or more strictly the Judical Committee 
of the Privy Council, though it is one of the two highest courts 
of the land, is not a part of the general system of courts. It 
hears appeals in the last instance from the Dominions, from 
the Colonies, from India, from courts established by the Crown 
in Protectorates or Mandated Territories, from the Channel 
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Handsj from the Isle of Man, from prize courts anywhere in 
the Empire, and from the Ecclesiastical Courts in England. 
The Judicial Committee contains in its membership some of the 
highest judges in England, together with a certain number of 
holders of high judicial office from the Dominions and trom 
India. After a conclusion has been arrived at by the Judicial 
Committee, a speech is delivered expressing the opinion of a 
majority. No dissenting opinion is given. Strictly speaking, 
the Judicial Committee does not hand down a decision, but 
offers its humble advice to the King. The decision is theoreth 
cally that of the King, and it is expressed through an Order in 
Council. In these and other respects, the Judicial Committee 
of the Privy Council differs from the other supreme court of 
England, a direct descendant like itself of the Curia Regis, that 
is to say, the House of Lords. 

The House of Lords is the highest court in the regular ju- 
dicial hierarchy of England, Wales, Scotland,^- and Northern 
Ireland. . In this respect, it is essentially an appellate tribunal, 
though it possesses likewise a certain relatively unimportant 
original jurisdiction. Its appellate jurisdiction can in certain 
aspects be traced back beyond the time when the House of 
Lords became one House of a bicameral Parliament. This is 
striking evidence of a time wffien legislative and judicial activi- 
ties were not distinguished. At present, a strong case can prob- 
ably be made out against the necessity or desirability of main- 
taining the traditional appellate jurisdiction of the Lords. In- 
deed, this jurisdiction was actually abolished in 1873 by the 
principal nineteenth century Act of Parliament that brought 
about reorganization of the judiciary. Howwer, owing to the 
strength of public feeling for tradition, the jurisdiction w^as, 
within two or three years, revived and placed on a statutory 
basis. 

When the House of Lords sits for the purpose of transacting 
judicial business, the meeting is in theory a regular meeting of 
the House of Lords. In practice, however, no member who 

^ It should be noted that an <fccount of the English Judiciary applies 
specifically to England and Wales. Scotland has its own judicial system, 
as has Northern Ireland. 
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.is not learned in the law has sat at such a meeting since about 
the middle of the nineteenth century. Before 18735 the, House 
of Lords sometimes contained only one or two, members' of, high 
j,udicial quality j a,nd5 as a eonsequencej advice , on , matters of 
law was sought from judges of the other regular courts.. On the 
occasion whe.n the appeal jurisdiction of the, .House of Lords 
waSj, after abolition, in 18735 restored in 1875-1876, authoriza- 
tion was made .by Act of ParliamiCnt for the creatioii' of. .non-' 
hereditaiy Lords of Parliament, who should serve as Lords 
of Appeal. 

At present, there are seven Lords of .Appeal in Ordina.ry. 
They are made peers for life with the rank of Baron. While 
on active service, they receive each a salary of £6,000 a year 
and, upon retirement, an annual pension of £4,000. The Lord 
Chancellor is, of course, the presiding ofEcer j and meuibers of 
the House of Lords who have held, or do hold, high judicial 
oiEce may also participate in appeal proceedings. This categor}^ 
includes, amongst others, ex-Lord Chancellors w%o may be re- 
quested by the Lord Chancellor to sit. The Lords of Appeal 
are required by law to perform their appellate functions^ mem- 
bers other than the Lords of Appeal sit voluntarily. A conven- 
tion, based on the fact that ex-Lord Chancellors receive each 
an annual pension of £5,000, suggests that they should sit whe^i 
requested. 

Corresponding to the fact that three form a quorum in the 
House of Lords is a provision that requires appeals to be heard 
by at least three judges including the Lord Chancellor. In 
practice, a division of three or five usually performs the judicial 
function of the House of Lords, 

Acts of Parliament in the nineteenth century, in addition to 
placing on a firm basis the appeal jurisdiction of the House 
of Lords, introduced a high degree of unification into the whole 
system of central courts. They accomplished this by the crea- 
tion of a single court, the Supreme Court of Judicature, which, 
in turn, consists of two courts, the Court of Appeal and the High 
Court of Justice. These latter couijts, being part of a single 
court, are naturally closely related j yet they stand not on the 
same plane, but one above the other. The Court of Appeal is 
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superior to the High Court, but its composition is, for the most 
part, comprehensible only in terms of the composition of the 
High Court of Justice.' ^ . 

The High Court of Justice is at present composed of three 
Divisions. When the Court was established by the Judicature 
Act of 1873, the three ancient Common Law Courts were 
erected into a Queers Bench, Division, a Common Pleas Divi- 
sion, and an Exchequer Division j but these three Divisions were 
fused into one, the Queen^s Bench Division, by an Order in 
Council of 1881. The existing Divisions, in addition to the 
King’s Bench Division, are known as the Chancery Division and 
the Division of Probate, Divorce, and Admiralty. 

The King’s Bench Division of the High Court of Justice con- 
sists of the Lord Chief Justice and fifteen other judges, known 
as puisne judges. The annual salary of the Lord Chief Justice 
is £8,000, that of a puisne judge £5,000. Various other court 
officials perform duties of considerable importance. Juries are 
frequently employed in this Division. 

The Chancery Division is the descendant of the ancient Court 
of Chancery. The Lord High Chancellor is at its head, though 
he rarely serves here in practice. There are six judges of this 
Division, of whom the senior is for practical purposes the pre- 
siding judge. The annual salary of the Lord Chancellor is 
£10,000. The other judges receive £5,000 per year. No juries 
are employed in this Division 3 but the judges are assisted by 
masters and clerks. 

The Probate, Divorce, and Admiralty Division of the High 
Court represents, as its name implies, a three-fold fusion. The 
Division incorporates, in the first place, the Court of Admiralty, 
the ancient origin of wKich appears to have dated from an 
uncertain year in the fourteenth century. The fusion effected 
by the Judicature Act of 1873 ^i^o included in this Division a 
Court of Probate and a Court for Divorce and Matrimonial 
Cases. These two Courts had been set up in 1857, in order 
to discharge business that had before that time been handled 
by the Church Courts. TJieir inclusion in 1873 with the Court 
of Admiralty was a matter of expediency, since there was logi- 
cally little in common between them. The Division of Pro- 
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hatCy DivorcCj; and Admiralty now consists of a President and 
of two puisne judges. All receive the same annual salary as 
the judges of the other Divisions^ that is, £5,000. 

The Court of Appeal is composed of judges of several kinds.' 
In the first place, the Lord Chief Justice, the Lord Chancellor, 
.and the President of the Probate, , Divorce, and Admiralty 
Division of the High Court are members. The Lords of 
Appeal in Ordinary and ex-Lord Chancellors are also members. 
/Finally, and much more important ;:;for ' practical purposes,' the 
Master of the Rolls, who is an agent of considerable antiquity.,, 
and five Lords Justices of Appeals, who receive annual salaries 
of £5,000, regularly perform the duties of the Court. The 
Lord Chancellor is President of the Court of Appeals, but he 
very rarely sits. The Master of the Rolls, who receives a salary 
of £6,000 a year, is, for practical purposes, the ranking judge. 

The Judges of the Supreme Court of Judicature are in theory 
appointed by the King. This means, as in other cases, that the 
actual decision is that of a responsible Minister. In general, 
the ordinary judges of the High Court of Justice represent 
selections of the Lord Chancellory whereas appointment of the 
Lord Chancellor himself, of the two other titled judges, of 
the President of Probate, Divorce, and Admiralty, and of the 
five Lords Justices of Appeals is made by the Prime Minister, 
who is likely, in the case of the others, to ask the advice of the 
Lord Chancellor. 

The legal rule of eligibility is that judges of the High Court 
of Justice must have been barristers for at least ten years, and 
that judges of the Court of Appeal must have been barristers 
for at least fifteen years or have served on the High Court for 
as much as one year. In practice, the general rule, subject to 
only a few exceptions, is that all judges are chosen from amongst 
members of the Bar. For practical purposes, this is always 
true of the ordinary judges of the High Court. There has 
apparently never been but one case of a judge promoted from 
a lower court. The President of Probate, Divorce, and Ad- 
miralty and the Lords Justices of Appeals are, in a majority of 
instances, taken from the High Court. This may be regarded 
as a promotion, though no increase in salary is invol\fed. Not 
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Hifrequently, however, one or more of these six judges may 
. be appointed direGtly from the Bar. In the case of the three 
titled judges, the choice of the Prime Minister usually goes to 
the highest ranking barristers in the majority Party. In fact, 
by what may be considered a convention, the first offer, in case 
of vacancy, must go to the Law Officers of the Ministry, present 
or past. On rare occasions, a Lord Chancellor is taken from 
the bench of the Supreme Court, and, more frequently, the 
Master of the Rolls. 

With the exception of the Lord Chancellor, who, of course, 
goes out of office with the Cabinet, the English judges are 
appointed during good behaviour, that is to say, for life. Life 
tenure was finally established by the Act of Settlement of 1701, 
which stipulated ^‘^That . . . judges^ commissions be made quam 
dm se hene gesserint^ and their salaries ascertained and estab- 
lished, but upon the address of both houses of parliament it may 
be lawful to remove them.” Closely similar provisions were 
incorporated into the Judicature Act of 1873. The rarely em- 
ployed procedure involved in an address of the Houses of Par- 
liament takes on a judicial character. 

The high degree of unification of the English central courts 
of law is manifest in the conception of a court as a kind of 
reservoir of judges. Thus, for example, the Supreme Court 
of Judicature is, for most practical purposes, merely a name 
that serves conveniently to designate collectively all the judges 
of the Court of Appeal and of the High Court of Justice. 
In the usual sense of the word, it never sits as a court. By 
provision of the Judicature Act of 1873, however, it forms a 
Judicial Council, instructed to meet at least once a year under 
the presidency of the Lord Chancellor, to direct its attention 
to rules of procedure and to the working of the various divisions 
and offices of the courts, and to make recommendations to the 
Home Secretary of desirable alterations in the law. It has 
apparently met only twice in about sixty years. So also, the 
Court of Appeal and the High Court of Justice are in their 
respective collective capacities only names. In neither case does 
the full membership sit at one, time. • The Court of Appeal 
sits in sections^ and it is, thus, for practical purposes, two 
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courts. Judges ' of the High Court of Justice sit in sever^. 
combinations 5 but the simplest arrangement, the sitting, of one 
jud^e aio,ne5 is as truly as any other a sitting of the High. Court. 
All these, aspects of judicial unification manifestly, make for sim- 
plicity,, mid flexibility, with a consequent „ effectiveness ■ and dis- 
. patch in ca,rrying to its completion all judicial wo,rk, , Mo,re 
especially, a ge,neral separation of civil ^and .criminal business is 
rendered easily possible. 

, Civil controversies may be successively .heard in one, two, or 
ail of the superior or central courts, — the High Court,, the 
Court of Appeal, and the House of. Lords. .Moreover, a cer- 
tain, number of such controversies may be "handled on a lower,, 
plane. in the inferior or local courts. This involves t,he lesser 
civil courts known as County Courts.. They were established 
.in 1846. 

England and Wales are divided, for County Court purposes, 
into some five hundred districts. These districts, in turn, are 
grouped into fifty-five ^^circuits.’’ In general, one judge is 
connected with each circuit. Some of the circuits scarcely de- 
serve the narncj for all the business involved is transacted 
under the same roof. In other cases, however, the judge pro- 
ceeds to several centres in an area composing a circuit. In 
principle, he holds court in every district of a circuit in every 
month of the year except September. In practice, he sits more 
frequently in some, less frequently in others. In certain specific 
conditions, employment of a small civil jury is possible^ but 
only in relatively rare instances is advantage taken of the op- 
portunity. 

The judges of the County Court are appointed by the Lord 
Chancellor. They are likewise removable by him^ but, in 
practice, they enjoy life tenure. In order to be eligible, they 
must have been barristers for at least seven years. They receive 
an annual salary of £1,500, a figure that is said to be sufficient 
to attract barristers who may in their annual practice be earning 
from twice to thrice the amount of the salary. This number 
includes all the more successful barristers in the land, except a 
very few at the top. A barrister apparently accepts a county 
judgeship knowing that revenue from his practice i^ not likely 
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farther to increascj that his work as judge will be less of a strain 
on his nervous energy, that he is in some degree enhancing his 
social prestige, and that he will be completely secure in a guar- 
anteed career. Little thought of promotion can weigh with 
him, for only one county judge appears ever to have been 
selected for membership in the High Court of Justice. In the 
result, the county judges seem to give definite satisfaction. 

The County Courts were origixially established with a view to 
rendering justice in small civil cases easy, prompt, efficient, and, 
above all, cheap. General satisfaction with the results is indi- 
cated by the fact that the jurisdiction of the County Courts has 
been gradually extended by large numbers of Acts of Parlia- 
ment. At present, this jurisdiction invoHes many difirerences 
of detail 3 but, in general, the County Courts hear almost every 
variety of civil controversy, the determining factor, in a ma- 
jority of instances, being whether the controversy is such as to 
involve an amount of money falling under certain limits. In 
a few cases, such for example as divorce, the County Court is 
without jurisdiction. In a certain number of others, involving 
claims under certain Acts of Parliament, such as the Workmen's 
Compensation Act, the Agricultural Holdings Act, and others, 
County Court jurisdiction is exclusive. In all other cases, the 
County Courts possess concurrent jurisdiction with the High 
Court of Justice up to an amount that varies in detail. In gen- 
eral, the limit in suits at Common Law is £100 and in Equity 
cases £500, In Probate, the limits fall between these amounts 3 
in Admiralty, they are in most instances somewhat higher 3 and 
in Bankruptcy no limit exists. 

Apparently, the County Courts are, for the most part, ful- 
filling their intended purpose. The number of cases of which 
they dispose in the course of a year will run to something like 
one or two hundred thousand more than a million. More than 
a million normally will involve a sum less than £20, More- 
over, at least 99 per cent of the whole number of cases begun 
in the County Courts are either settled informally by the judge 
or else stricken from the record. Again, of the cases that are 
formally tried, nearly 99 per cent are heard without a jury. 

Appeal may be, and in some cases is, taken from decisions 
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of the County Courts that' involve more than £20. It may b|? 
taken only, on points of law and then only with the judge^s 
consent. The appeal is, as a general rule, to the High Court,, 
of. Justice 5 but, in certain 'cases 'in which the County Courts have 
exclusive jurisdiction, appeal lies directly to the Court of Ap- 
, peal. Naturally, no appeal is possible in cases .informally set-' 
tied. Of formal decisions handed do'wn, only about one per. 
cent will normally be appealed. Between fifteen 'a.iid twenty 
per cent of the decisions appealed may be expected to,: be re- 
versed. This means a very small fraction of one per ce.!it of 
the total formal County Court decisions. 

In general, civil cases that are not begun in the County Courts 
are heard originally in the High Court of Justice. These cases 
include a small number in respect of which the County Court 
has no jurisdiction and a larger number falling within the con- 
current jurisdiction of the County Court and the High Court. 
In the second respect, a case is heard in the High Court if it 
involves an amount surpassing the limit set for the County 
Court in the specific instanccj and a case may by choice be sub- 
mitted to the High Court, even if the amount iiwolved does 
not exceed the limit fixed. 

The majority of civil cases begun in the High Court of Jus- 
tice are heard by one judge. If the hearing is technically before 
the Judgey it is before what is known as a Judge in Chambers. 
The Judge sitting in Chambers dispatches a large amount of 
work. He deals with matters lending themselves to handling 
in conditions freed from the formalities of open court. At such 
times, the Judge possesses the same jurisdiction as in open court, 
except where he is limited by legal restriction. 

In the case of single judges sitting formaUy, each constitutes 
the High Court. In this way as well, large amounts of business 
can be handled. Civil cases formally tried may be heard before 
a common or special jury. Such jury trial is a matter of right 
in Common Law actions; and, in others, it may be employed at 
the discretion of the judge. In practice, about one civil trial in 
three is a jury trial, ^ 

A single judge of the High Court, whether he sits as a Judge 
in Chambers or constitutes the High Court, administers justice 
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-both in London and in outlying areas of the country. In the 
second respect^ he is a direct descendant of the ancient itinerant 
justices, \\nien he holds formal court, the court is known as an 
Assize Court. It is, in essence, a local sitting of the High Court 
of Justice. England and Wales are at present divided into 
eight Assize circuits. In each of these, there are certain ilssize 
towns, in which Assize Courts are held from two to four times 
a year, depending on the amount of pending judicial business. 

Ill a technical sense, the High Court of Justice has one juris- 
diction j and, except where the law requires two or more judges 
to sit, any judge, in constituting the High Court, possesses the 
jurisdiction of the entire Court. At the same time, the existence 
of the three Divisions of the Court has some important prac- 
tical results. Certain matters are assigned to each of the Divi- 
sions. In general, these are the matters that used to fall within 
the jurisdiction of the courts from which the several Divisions 
are descended. Technically, each Division, it is true, lias the 
jurisdiction of the whole Court. However, inasmuch as the 
Lord Chancellor may transfer the judges of one Division to 
either of the other Divisions, this is merely to repeat that each 
judge has the jurisdiction of the High Court. Thus, on the 
one hand, the intimate connection of the various judges with the 
Divisions to which they belong securesThe virtues of special- 
ization j whereas, on the other hand, the pronounced degree 
of unification ensures the greatest effective employment of exist- 
ing judicial resources. This general rule, that a case is heard 
in a specially competent court except at the cost of delay and 
inefficiency, has various applications in practice and displays 
numerous manifest advantages. For example, once the hearing 
of a case has been begun in one Division of the High Court, 
there can be no necessity for transferring it to another. Again, 
the choice of judges for the Assize Courts is made very flexible. 
In practice, a judge of the King^s Bench Division is, in a. ma- 
jority of instances, selected^ for not only does the greater num- 
ber of these judges ordinarily make more of them available, 
but a majority of cases oa Assize, as well as in London, fall 
within the specialized jurisdiction of a Division that has been 
allotted a^large number of judges for that reason. However, 
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Other Divisions also travel, if practicable, on circuit, , Whatever / 
the choice may be, the distinction between civil and. criminal 
courts is maintained here' as elsewhere. Normally, two judges, 
one civil and one criminal, go on^ circuit together. If .no civil 
business ' is awaiting at an- Assize town, the civil judge stays 
behind. Finally, the unification and flexibility of the High 
.Court, of Justice have rendered* possible a .certain fusion of 
.Common Law and Equity. 

.The definite .establishment in the fifteenth' century of the 
Dhancellor^s jurisdiction gave rise to the existence of t wo : dis- 
tinct sets of rules by which justice w^as administered in disti,nct 
courts. This general situation continued to exist until the end 
. of t.he .nineteenth century. ■ In the meanwhile, there were 
numerous ups and dowms. .Acts of Parliament struck blows at 
the de'Velopme.nt of 'Equity^ and yet Equity succeeded from 
time to time in adding new fields to its jurisdiction. The 
Common Law Courts, especially in the seventeenth century, 
so much resented ' what they considered interference on the part 
of the Chancellor that the -.very existe,nce of Equity ' wa.s 
threatened. ' An open 'conflict broke out between the Chief Jus- ' 
tice, Sir Edward Coke, and the Chancellor, Lord Ellesmere. 
The settlement, made by James I (1603-1625), supported the 
Chancellor. Reform and even abolition of Equity were at 
times proposed during the Cromwellian period (1649-1660); 
but nothing occurred in that or succeeding periods to disestab- 
lish Chancery or to prevent its growth. Finally, the Judicature 
Acts of 1873-1875, in consolidating the Court of Chancery and 
the Common Law” Courts into the High Court of Justice, gave 
to one court all the powers of both kinds of courts. Hence, 
one court now administers the rules of Equity and the rules 
of Law, the Act of 1873 adding that, in case of ^^conflict or 
variance,’^ the rules of Equity should prevail. Matters which 
primarily involve Equity are, of course, usually heard in the 
Chancery Division; but the rules both of Law^ and of Equity 
may be applied in any Division. In this way, only one pro- 
ceeding is required where, formerly, several were possibly 
necessary. Moreover, the procedures of Common Law and 
Equity have in several ways been assimilated; and reme- 
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,, dies of both may be sought in any Division. In general^ the 
substance of the rules of Law and Equity has remained funda- 
mentally the same 3 but procedure has been greatly simplified. 

A certain amount of the civil business of the High Court of 
Justice is not only performed by one Judge, whether in Cham- 
bers or as the Court, but may also be heard by two or three 
judges — usually two — constituting what is known as a Divi- 
sional Court, The original trial of a case before a Divisional 
Court is the exception. However, the appellate jurisdiction of 
the High Court is regularly exercised by the Court in this 
form. More especially, appeals from the County Courts to the 
High Court are regularly heard by Divisional Courts of two 
judges. 

Appeals in civil cases from the several Divisions of the High 
Court of Justice are normally taken to the Court of Appeal. 
They are heard before one or the other of its two sections, 
presided over in the one case by the Master of the Rolls and 
in the other by the senior Lord of Appeal. From the Court of 
Appeal an appeal lies to the House of Lords. 

The general principles of the administration of civil justice 
by the local and central English courts are, in summary, rela- 
tively simple. In a few instances, a case may be heard origi- 
nally only in the County Court. In others, the original hear- 
ing must, either because of the nature of the case or because* of 
the amount of money involved, be heard in the High Court 
of Justice, In still others, corresponding for the most part to 
the cases that must be heard in the High Court if the amount 
involved is considerable, the hearing may be heard either in 
the County Court or in the High Court. In cases that are heard 
in the County Courts, appeals are taken in a few instances 
directly to the Court of Appeal 3 in most others, they may 
be taken to a Divisional Court — ^in most instances, the King^s 
Bench Division — of the High Court of Justice. Cases that are 
heard originally before the High Court are heard either on 
Assize or in London. Appeals from the High Court may be 
taken to the Court of Appeal and thence to the House of 
Lords, " 
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' The great majority of criminal cases- in England or Wales , 
are heard in local or inferior courts. These courts are, for the" 
most part, either Courts of Petty Sessions or Courts of Quarter 
Sessions. Other criminal eases are heard at Assizes, held by 
judges of the King^s Bench Division of the High Court of 
Justice. In London/ the Central Criminal Court serves as both 
Quarter Sessions and Assize for the London area. 

Courts of Petty Sessions and of Quarter Sessions are, in rural , 
areas, to be thought of primarily as connected with the County 
and, in urban communities, with the Borough. In especially 
populous Boroughs, Courts of Petty Sessions are held continu- 
ously. They are presided over by paid judges, trained in the 
law, known as Stipendiar}^ Magistrates. In corresponding con- 
ditions, Quarter Sessions are held by a Recorder. Of the Sti- 
pendiary Magistrates, twenty-seven are found in London and 
twenty, including two in Leeds and three in Manchester, in 
large towns! Recorders are, in spite of a certain amount of 
opinion that favours their extension, definitely exceptional. The 
typical judges of Petty and Quarter Sessions are Justices of 
the Peace. 

All Counties and certain Boroughs have what are known as 
commissions of the feace. These are formal documents that 
show the names of the Justices of the Peace for the area con- 
cerned. Their form dates from the sixteenth century. Justices 
of the Peace themselves are considerably more ancient. The 
title was established in 13605 but the office, under the name of 
Keepers of the Peace, was known still earlier. Justices were 
in the beginning largely police officials. They are now pri- 
marily judicial officers. At one time, they performed important 
administrative or governmental functions In the Counties. A 
few administrative duties survive until the present time. 

Justices of the Peace, or Magistrates, are appointed, on be- 
half of the Crown, by the Lord Chancellor. The Lord Chan- 
cellor is advised, in the case of the Counties, by the Lord Lieu- 
tenant and an advisory committee and, in the Boroughs, by a 
special advisory committee. Justices are appointed for life 5 
but they may for cause be removed. No property or educa- 
tional requirements exist. Justices of the Peace are"^ normally 
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^laymen 5 and they receive no pay for their services. Womeiij 
'as well as men^ are eligible. In all, there are about 20,000 
Justices of the Peace. ■ 

In connection with xriminal • business, Justices of the Peace, 
in addition to constituting local courts, perforin certain func- 
tions in their individual judicial capacity. More especially, they 
hold preliminary hearings with respect to indictable offences. 
Legally, one Magistrate is sufficient for this purpose 5 but the 
normal practice is for more than one to act. A preliminary 
hearing is held for the purpose of determining whether suffi- 
cient evidence exists in a given case to warrant proceeding with 
a trial. If the determination is affirmative, the accused is 
ordered to be held for trial. The Magistrate determines 
whether the accused shall be held in prison or allow’-ed bail. 
If the evidence is found insufficient, the accused is dismissed, 

A Court of Petty Sessions, except where presided over by a 
Stipendiaiy Magistrate, is constituted by two or more Justices 
of the Peace. In the Counties, these Courts are held in Petty 
Sessions Districts, into which Counties are divided. The Courts 
are Courts of Summary Jurisdiction, that is to say, they do not 
employ a jury or conduct trials according to all the formalities 
of Common Law procedure. Their primar}^ jurisdiction in- 
cludes cases that are not indictable.^ They may inflict punish- 
ment in the form of relatively short imprisonment or small 
fines. The conditions on which Courts of Summaiy Jurisdic- 
tion may try certain indictable offences are that the accused be 
asked to consent to waive jury trial and that he give his express 
consent before any evidence is taken. Confidence in Courts of 
Summary Jurisdiction is shown by the fact that 50,000 or more 
indictable offences are tried every year at Petty Sessions and 
that Parliament has been increasing the number of these offences 
in which such trials by consent are possible. Altogether, Petty 
Sessions dispose of about three-quarters of a million cases 
annually. 

Criminal cases involving indictable offences, if they are not 
heard by a Court of Summary Jurisdiction, that is to say, if 
they cannot be so tried or If the accused chooses trial by jury, 

^ Indictment by grand jury was abolished in England in t 93 3, 
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are tried at Quarter Sessions or at Assizes. The ■Magistrates, 
at the preliminary hearing play a part. of considerable propor- 
tions .in determining whether Quarter Sessions or Assize , shall 
be used for ■ trial. They are not, however, completely free in 
their choice. The criminal jurisdiction, of Quarter Sessions, 
though there is a tendency to broaden it, is not so wide as that 
of Assizes. For example, murder, treason, a.nd manslaughter 
must be sent to Assizes. . Other considerations that weigh , with 
the Adagistrates at preliminary hearings are the question of cost, 
the question, of what criminal court will first be held in the area 
involved, and the general question of the condition of the'' 
dockets. In practice, about five times as many criminal cases 
are tried by Quarter Sessions as by Assize. 

Quarter Sessions, as their name implies, meet four times a 
year. They are, in the case of the Counties, constituted by all 
the Justices of the Peace of the County. At least two of them 
must sit, one of them acting as Chairman. In all their criminal 
trials, they use a petty jury. Such a system is sometimes criti- 
cized because the Justices are usually laymen, untrained in the 
law. In fact, a lay Chairman may in some instances be called 
upon carefully to direct a jury in a manner of wFich only a 
trained lawyer is capable. This criticism does not apply to 
Borough Quarter Sessions held by a Recorder j and it is, in 
other instances, mitigated by the fact that the Justices are ad- 
vised by a Clerk, who is a lawyer of training and experience. 

Courts of Quarter Sessions possess appellate as well as 
original jurisdiction. To them an appeal lies from Petty Ses- 
sions. In such instances, there is, in reality, a rehearing. These 
appeals are infrequent. The reasons for this that are commonly 
suggested include the matter of excessive expense and the 
matter of confidence in Summary Jurisdiction j but since either 
explanation would account for the facts, the weight of each 
remains uncertain. 

When criminal cases are heard at Assize by judges of the 
King’s Bench Division travelling on circuit, the judges derive 
their authority from w^hat are known as Commissions, The 
Commissions involved in criminal cases are the Commission of 
Oyer and Terminer, which authorizes trial of persons >ho have 
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,beeii indictedj and the Commission of Gaol Delivery^ which 
empowers a judge to try all prisoners in confinement or on 
bail. Commissions are sometimes issued to persons who are not 
judges of the High Court 

Previous to 1907, no right of appeal in criminal cases existed. 
The unsatisfactory character of this situation led to the estab- 
lishment in that year of the Court of Criminal Appeal, It 
consists of the Lord Chief Justice and jhe judges of the King^s 
Bench Division. A statutoiy provision requires that at least 
three judges shall sitj and, in practice, this number usually 
constitutes the Court. To it lie appeals from Quarter Sessions 
and Assizes. From the Court of Criminal Appeal, appeal lies 
to the House of Lords on a point of law of especial importance. 

The administration of criminal justice in England, then, is, 
in outline, simple. If an offence of a non-indictable character 
is committed, it is tried at Petty Sessions. Where the offence 
is indictable, a preliminary hearing is held. Unless the case 
is dismissed, it will be tried either by consent in Petty Sessions 
or, otherwise, at Quarter Sessions or Assizes with a jury after 
indictment. If the offence is very grave or if it involves great 
difficulty, it must be heard at Assize. If, incidentally, death 
ds involved, the preliminaries include a CoronePs Inquest. 
From Petty Sessions appeals lie to Quarter Sessions, and from 
Quarter Sessions and Assizes to the Court of Criminal Appeal, 
possibly to the House of Lords. 

2. ADMINISTRATIVE JUSTICE 

The fact that, historically, adjudication and law courts grew 
naturally out of activities and organs which we should today call 
administrative is matched by an important and interesting con- 
temporary development. This is the well known growth of 
what are known as administrative law and administrative courts? 

In the period following the Norman Conquest, the Kings 
who were interested in the establishment of a strong consoli- 
dated government in England naturally found themselves with 
much to do. This important work of consolidation was prima- 

^ CL Ch. X, p. 148, sup^a. 



THE ADMINISTRATION OF JUSTICE 247, 

rily of a character that is known.these days as administrative; | 
and the King and the agents he employed were primarily ad- 
ministrators. However, historical evidence and the reason com- 
bine to suggest that important pieces of administrative business 
inevitably involve uncertainties and controversies, that, in other 
words, serious problems of administration include within them- 
selves, so to say, questions of adjudication. This was the simple 
basis for the employment, during the period after the Norman 
Conquest, of agents and organs that were at the same time 
administrative and judicial. It is, likewise, the explanation of 
the fact that consolidation of the kingdom and gradual evolution 
of the Common Law and the Common Law Courts took place 
together. Only much later, in the struggle for supremacy be- 
tween King and Parliament, did the idea become well founded 
that the Courts are protectors of individual rights. It was in 
the same connection that the famous Rule of Law became 
established. 

The late Professor Dicey, whose name is naturally men- 
tioned whenever the Rule of Law is referred to, stated the 
Rule of Law in one of its important, if negative, aspects as 
follows: /^No man is above the law, but . . . every man, what- 
ever be his rank or condition, is subject to the orclinary law of 
the realm and amenable to the jurisdiction of the ordinary 
tribunals.”^ This concept has in recent years been the subject 
of considerable criticism. 

The fact that an independent judiciary in England was not 
in the beginning established immediately by differentiation is 
not merely to be explained by the slowness of the working of 
evolution. The slowness of the working of evolution in this 
respect is to be explained by a simple consideration, which is 
supported by both experience and anaylsis. When there is 
much important business to be done, efficiency requires that ad- 
ministration and adjudication shall be in considerable degree 
lodged in the same hands. A separate judiciary is likely greatly 
to retard, possibly to prevent, and certainly to render less effec- 
tive ail accomplishment of pressing business. 

Across the Channel from England, in France, consolidation 

^ Of, cit,y p. 189. 
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, of the state took place later, of course, than in England. For 
this reason and others, attempts on the part of the French 
administration to cope with the problem of accomplishing press- 
ing and far-reaching business may be viewed in more modern 
conditions. More especially, after the French Revolution, 
enormous administrative tasks had to be accomplished. At this 
date, of course, judicial tribunals had long since become well 
known phenomena. In these conditions, the possibility of judi- 
cal interference with administrative accomplishment was, it is 
interesting to note, anticipated. The courts were expressly for- 
bidden by law to concern themselves with administration. As 
a result, in France, as compared with England, a different, 
though fundamentally analogous, development took place. Ad- 
ministrative agents and organs grappled with their tasks 5 and 
they themselves decided the judicial questions inherent in th’e 
accomplishment of their tasks. The accepted principle was that 
regard for individual rights could not be carried to the point 
of seriously interfering with the work to be done. As time 
passed, specialization caused a distinction to be made between 
active administration and judicial administration. In due course, 
this led to differentiation^ and, in this second respect, tribunals 
were established. However, the important and interesting point 
is that the tribunals were administrative tribunals. This fact 
has caused an assumption to be made by some people, un- 
acquainted with existing conditions, that such a system must be 
detrimental to individual rights. As a matter of fact, it is safe 
to assert that in modern France the rights of individuals are 
as secure with the administrative tribunals as they could well be 
anywhere and that the cause of administrative efficiency is the 
more secure because of these tribunals. 

In England — ^and, incidentally, in the United States — the last 
few decades have witnessed certain developments that throw 
some doubt, to say the least, on the applicability and even the 
desirability of certain aspects of the Rule of Law. The whole 
matter is inextricably interconnected with modern industrial, 
commercial, and social problems and with the consequent social- 
ization of government. It is bound up, in other words, with 
what has been called the change by which the modern state has 
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become a positive state instead of a negative state. Public ^ 
authority^ as is well known, is putting relatively less ■ emphasis ' 
on protecting individuals and relatively more emphasis on doing 
things for them. In this general situation and, more especially, 
ill the crises that it has involved, the administration has been 
looked to in such a way that its sphere of activity has been 
considerably widened. The English Parliament has tended to 
act along two lines especially. In the first place, Parliament 
has delegated, as is well known, certain broad rule-making 
authority to the administration. In the second place. Parliament 
has conferred upon the administration the authority in certain 
instances to adjudicate controversies. 

Acts of Parliament, such as Acts dealing with Factory Trade 
Boards, with Public Health, or with Town Planning, are ex- 
amples of the kind of enactment that bestows judicial power 
upon administrative agencies. In some instances, decisions of 
such agencies are final, no appeal lying to the regular courts. 
Such decisions may involve important individual rights. This 
striking development has tended to escape the attention of all 
but a few acute observers, partly because the situation has been 
gradually evolved and partly because Dicey^s views concerning 
the Rule of Law have been so implicitly believed. There has 
been a tendency to regard the Common Law as possessing a 
peculiar character that precludes the existence of Administrative 
Law. The latter has been usually looked upon as a Continental 
and, more especially, a French phenomenon. It has been fre- 
quently misunderstood and undeservedly despised in England. 
Hence, when the growth of Administrative Law in England 
has been forced upon the reluctant attention of certain legal 
students, the result has been opposition and warning of danger. 
For example, in 1929, Lord Hewart, the Lord Chief Justice, 
published a little book with the title The New Desfoimuy 
which reflected the attitude of a considerable body of alarmed 
jurists. He called to the attention of the public the dangers 
that he conceived to be attendant on^the existing line of de- 
velopment. In the same year, a Committee on Ministers’ 
Powers was appointed by the Lord Chancellor. Its Report of 
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■f 1932^ suggests that the studies of the Committee did not alto- 
gether bear out the contentions of Lord Hewart, Indeed, far- 
sighted opinion appears with some plausibility to hold that the 
development of administrative justice is not only inevitable but 
also, with proper modifications and safeguards, desirable. The 
whole question deserves careful study and will, with the pass- 
ing of time, certainly demand increasing attention from students 
of the science of government. 

^ Cmd. 4060. Cf. especially Section III. 
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LOCAL COMMUNITIES AND THEIR AGENCIES 

The study of local government presents many points of 
analogy with the study of government as a whole. Indeed^ 
the study of local government may, with some reservationSj^be 
thought of as the study of national government in miniature. 
In this way,, the study possesses the manifest advantage of rem 
dering more easily possible a perspective that envisages the 
whole. The view has long been held that a principal reason 
for the high pitch to which political theoiy was carried by the 
ancient Greeks is the fact that the state for the Greeks assumed, 
in general, the proportions of a modern municipality. Modern 
municipalities, it is true, do not generally possess the high de- 
gree of autonomy and independence that characterized the an- 
cient Greek city-state 3 but, at the same time, the study of modern 
localities possesses, by analogy, many of the same advantages 
of perspective. 

Local government, as its name implies, definitely involves 
certain localities or areas. In this way, territory, with its popu- 
lation, is a physical basis of local government, as it is of govern- 
ment in general. In turn, the several areas of local govern- 
ment possess governments, whether in the sense of structure or 
function 3 that is to say, they possess legal organizations exer- 
cising authority of a legal nature. In all these respects, local 
government Is analogous to the government of sovereign and 
independent states. That which prevents technically the anal- 
ogy from being an identity is precisely the characteristic of 
sovereignty and independence. . 

If the study of local government is of great importance in 
general, the study of English Local Government is particularly 
important. The marked genius of the British for self-govern- 
ment has brought them a high degree of success in solving the 

m 
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problems of local government, as in solving those of other 
kinds of government. Indeed, local government in England is 
frequently said to be a training scliool for self-government. 
However that may be, many aspects of English Local Govern- 
ment have been admired and envied in other countries 5 and the 
effects of a considerable influence may be observed in various 
parts of the world, 

I. AREAS 

Every person residing in England is subject to the authority 
of one or more local governments, as well as to that of the 
general government. When he is within the confines of Eng- 
land, he is at the same time in one or more other areas em- 
ployed for governmental purposes. The simple reason for this 
is that every square yard of the territory of England is included 
in at least one area of local government. 

The fact that considerably more than half the population 
of England resides in urban communities gives to the study of 
urban local government a certain claim to priority.^ So far 
as area is concerned, the typical urban community is, of course, 
the city, or, as it is more frequently called in England, the 
Borough. However, only a certain kind of Borough, namely 
the County Borough, is a 'primary territorial subdivision of 
England. The term County Borough indicates that an urban 
community of this sort possesses the characteristics of, is on the 
same plane with, the County, which is the largest territorial sub- 
division of the country. Thus, the basic local governmental 
division of England involves two areas of an equal status. The 
County Borough is an urban community, the County an area 
partly rural and partly urban. A County Borough is generally 
contained geographically within a County 5 that is to say, as an 
area It is completely surrounded by another areaj but, for pur- 
poses of government, the County Borough Is no part of the 
County in which it is situated. 

County Boroughs, like other urban communities, owe their 
remote origin to the sevet^al kinds of forces, particularly those 

^ Cf. ChT n, p. 12, supra. 
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of an economic character, that have caused people to settle and 
to live in the congested conditions known as urban. These con- 
ditions have been familiar since the beginning of recorded his- 
tory. When communities characterized by such conditions ac- 
quired in the course of time what came to be regarded as a 
personality of their own, they became Municipal Corporations. 
County Boroughs belong to that class. 

Though certain English Boroughs possessed from early times 
a status similar, in its independent character, to that of present- 
day County Boroughs, County Boroughs as such owe their 
origin to an Act of Parliament of 1888. About sixty Boroughs 
of the kind w'ere set up at that time. All Boroughs of 50,000 
population or more and three or four exceptional communities 
of a smaller size were given by the Act a status independent of 
the Counties in which they were located. Another twenty or 
so have been added since that time. At present, an Act dating 
from 1926 stipulates that Boroughs of 75,000 or more Inhabi- 
tants may apply for the status of County Borough j and If they 
meet certain requirements in addition to that of population, they 
may usually expect success. 

The County that is involved in English Local Government 
is what is known as the Administrative County. These are, in 
a majority of cases, the same as the ^^Historic” Counties, His- 
toric Counties, in turn, are for the most part the same as the 
Anglo-Saxon Shires, by which name, indeed, the Historic Coun- 
ties are, as has been noted, still frequently called at the present 
day. There are fifty-two Historic Counties. They serve cer- 
tain military and parliamentary purposes. 

More especially connected with local government are sixty- 
two Administrative Counties. Their number in excess of the 
number of Historic Counties is to be attributed to the fact that, 
for purposes of local government, a few Historic Counties have 
been divided so as to form either three or two Administrative 
Counties. As a matter of fact, all the Administrative Counties 
were established by the same Act of 1888 that originally set up 
the County Boroughs. • 

About half of the Administrative Counties have^ax-'eas of 
more than 500,000 acres 5 and of these, seven have an area of 
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more than I5OOO3OOO acres. At the other endj three Counties 
Vontain less than 100,000 acres each. Five Admimstrative 
Counties possess populations of more than 1,000,000. One 
County has a population of less than 20,000. About half of 
them have populations of less than 250,000. 

Though the County Borough and the County are to be re- 
garded as on the same plane as each other and as the primary 
divisions of England for purposes of local government, only 
one of them, namely the County, contains the lesser areas in- 
volved in local government. The County Borough contains 
within its borders none of these communities; and yet this is not 
to say that local government is not concerned with urban lo-^ 
calities which stand on a lower plane than the County Borough. 
On the contraiy, two other local government areas of an urban 
character exist. Nevertheless, they are sub-divisions of the 
County, not only in the geographical but also in the govern- 
mental sense. The first of these areas is the Non-County Bor- 
ough, or, as it is frequently called, the Municipal Borough. 

There are at present about 260 Municipal Boroughs. The 
great majority of them have a population of less than 75,000; 
but a few possess a larger size than that required of new County 
Boroughs. Municipal Boroughs are, like County Boroughs, 
municipal corporations. In fact, they may, in respect of the 
structure and functions of their governments, be associated for 
the most part with County Boroughs. The principal mark of 
distinction, it may be repeated, is the fact that, In respect of 
powers, Municipal Boroughs are somewhat dependent on, Coun- 
ty Boroughs wholly independent of, the County. 

The second kind of urban community that is both a geo- 
graphical and governmental subdivision of the County bears the 
undistinguished name of “Urban District.’^ As areas, Urban 
Districts possess the characteristics .commonly associated with 
boroughs, cities, or towns. They are, however, unincorporated. 
They were originally established in 187*2 as sanitary Districts. 
Of them, there are at present about 780. Four have popula- 
tions of between ioo,ooo,and 250,000. About fifteen possess 
populations of less than i,000. Nearly three hundred have 
populations under 5,000. At least one County contains no 
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Urban District 5 and one County contains more than one hun-' 
dred of them. A new Urban District may^ in accordance with 
law, be. created by the County. 

The principal rural subdivision of the County is the Rural 
District.' Urban and Rural Districts together, and sometimes 
even ■ Municipal Boroughs, are called “County Districts.^^; 
Rural Districts number about 640. More than forty of them 
are areas of between 100,000 and 250,000 acres. One is an area 
of less than 1,000 acres. Roughly speaking, two hundred and 
fifty Rural Districts consist of between 50,000 and 1 00,000 ■ 
acres each, and the same number of between 20,000 and 50,000 
acres each. Six possess populations between 50,000 and 100,000. 
Two have less than 1,000 inhabitants each. A majority have 
populations under 10,000. A few Counties contain only two 
or three Rural Districts. The largest number in one County is 
about thirty. 

The rural community lowest in the scale of local govern- 
ment areas, and normally the smallest, is the Rural Parish. 
Urban Parishes also exist, but they are of no importance in 
connection with local government. The number of Rural Par- 
ishes is approximately 13,000. 

County Boroughs, Counties, Municipal Boroughs, Urban and 
Rural Districts, and Rural Parishes constitute what may be 
considered the basic local government areas of England, For 
particular purposes, various combinations of these basic areas 
are, of course, possible 3 and numerous combinations are, in 
practice, employed. There are also a few areas of recent origin 
that have been formed without regard for the basic areas. 

In any classification of English areas of local government, 
the great metropolis of London will be in large measure ex- 
ceptional. In the first place, there is a County of London. 
Its extent is something more than 115 square miles. Its popu- 
lation is about four and one-half millions. Unlike the typical 
Administrative County, the County of London is completely 
urban in character. Even so, it does not contain by any means 
all of the great continuous urban community that is in the 
general sense London. The present boundaries of the County 
of London were established in 18883 but, naturally, no arbi- 
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^ trary determinatio of limits can prevent an urban community 
from expanding. “As it is, the County of London extends over 
large parts of four Historic Counties. 

The County of London is, for purposes of local government, 
made up of twenty-nine parts. One of these is the City of 
London. This is London in the most restricted sense, being a 
small central kernel frequently associated with the activities of 
high finance. Its extent is only about a square mile; and its 
^^night population^’ consists of a few thousands. The other 
twenty-eight parts of the County are what are known as Metro- 
politan Boroughs. Each of these is in itself a well-defined Bor- 
ough, though separated from the other Metropolitan Boroughs 
or, in the case of the Boroughs forming the edge of the County, 
from adjacent territory by no rural areas. 

There are several other ^^Londons,” each being defined as 
an area within which some special administrative service is 
performed. Perhaps the best example is the Metropolitan 
Police District. This is an area containing the County of Lon- 
don and a considerable amount of outlying territory. Its ex- 
tent is nearly 700 square miles. It is roughly equivalent to 
^^Greater London,” an area having no legal or administrative 
existence, but an urban community conceived of as embracing a 
great agglomeration extending about fifteen miles in ail direc- 
tions from Charing Cross. 

2. AGENTS AND ORGANS 

Analogy drawn between local government, on the one hand, 
and national government, on the other, would appear to sug- 
gest that the governmental agents and organs of the first are 
to be classified, like those of the second, into the three familiar 
branches. However, Jocal courts may with some reason be ' 
considered an integral part of the national judiciary.^ They 
are, in reality, local principally in the sense that they are asso- 
ciated with small communities in order to bring justice close 
to the people. This reduces the branches of local government 
to two. They are, of course, the legislative and the executive. 

V., CIi. XV, sufra, * 
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(a) Local Legislatures 

The characteristic agency of self-government in English com- 
munities is the Council, All basic urban communities possess 
Councils as their central organ of government 5 and the same is 
true of Counties, of Rural Districts, and of about half of the 
Parishes, Parishes, in general, possess, in a Meeting of all 
qualified citizens, an institution of pure, direct, non-representa- 
tive democracy- These primary assemblies are descendants of 
Town Courts, that is to say, meetings that existed in Anglo- 
Saxon times. Parishes with a population exceeding 300 have, 
in addition to Parish Meetings, Parish Councils as well. Even 
if a Parish has less than 300 inhabitants, it may have a Council. 
If it has as many as 200, it may decide for itself j if it has less, 
it must ask permission of the County. In the result, about 
7,100 Parishes have both Meetings and Councils 5 about 5,600 
have only Meetings. 

Local Councils and Meetings are deliberative bodies. They 
may be regarded as mniutarc legislatures. So far as Councils 
are concerned, they are, in accordance with the application of 
democratic principle in conditions where direct democracy is 
hardly practicable, refresentative assemblies. Councils, there- 
fore, in common with other deliberative, legislative, representa- 
tive bodies, present problems of composition and organization. 

Corresponding to the fact that County Boroughs and Coun- 
ties are the principal aixas of local government is the fact that 
County Borough Councils and County Councils, including that 
of the County of London and those of the Metropolitan Bor- 
oughs,^ may be conveniently classed together. Moreover, Mu- 
nicipal Borough Councils are in most respects similar to County 
Borough Councils. Hence, Borough Councils and County 
Councils, which are together to be differentiated from the 
Councils of lesser areas, may be thought of respectively as the 

^ The City at London, sometimes called an ‘hmreformed Borough’^ 
retains its historic organs of government. They are the Court of Alder- 
men (the only municipal second chamber in England), the Court of 
Common Council, and the Court of Common IJalL 
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principal governing agencies of the principal urban and the 
principal rural localities. . 

Borough and County Councils are unicameral in structure. 
In other words, all the members that compose a Council sit in 
a single body. This is true in spite of the fact that American 
analogy might suggest a bicameral structure; for Borough and 
County Councils are composed of two elements, — Couiicillors 
and Aldermen. Indeed, a third element should, perhaps, be 
added in the form of the presiding officer. In a Borough, the 
Council is presided over by the Mayor of the Borough, who 
probably presents more points of difference from than of resem- 
blance to the official of the same name in Mayor-Council cities 
in America. The presiding officer in a County Council is called 
the Chairman. In all cases. Councillors, Aldermen, and pre- 
siding officer, taken together, make up the unicameral Council. 

Councils of lesser areas, that is to say. Urban and Rural Dis- 
trict Councils and Parish Councils are to be differentiated by 
the fact that there are no Aldermen in their composition. Their 
presiding officers are known as Chairmen. 

The size of local English Councils varies in a general way 
with the size of the localities involved. Borough Councils 
^ range from 9 to 15 1. Their size is determined by their Charter. 
There are usually three Councillors for each Ward into which 
the Borough is divided. The size of County Councils varies in 
a similar way as determined by Act of Parliament. The size 
of Urban and Rural District Councils and of Parish Councils is 
determined by the Council of the County in which they are sit- 
uated. In the case of the District Councils, the power of the 
County Council is, in this respect, unlimited. In the case of the 
Parish Councils, on the other hand, the County Council may 
not decide on a number less than five or greater than fifteen. 

In such local Councils as contain Aldermen, that is to say, 
in Borough Councils and County Councils, the number of Al- 
dermen bears a fixed ratio, one to three, to the number of 
Councillors. Aldermen may be, and frequently in practice are, 
chosen not only from outsj.de the Council but also from amongst 
the Councillors. However, if a Councillor becomes an Aider- 
man, the resulting vacancy is regularly filled; and, as a conse- 
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queiicej the size of the Council is not affected. On the other 
handj a given Borough Council may vary in' size by one, 'd'# 
pending on whether the Mayor is chosen from inside or outside 
the Council. In the first instance, the Mayor retains his capacity , 
as Councillor or Alderman, as the case may be p and the size of 
the Council remains the sum of Councillors and Aldermen, If, 
however, the Mayor chosen is not a Councillor or Alderman, he 
becomes a member of the Council j and the size of the Council 
is thus increased by one. The Chairman of County, Urban and 
Rural District, and Parish Councils may likewise be chosen from 
the membership of the Councils or from outside; so that the 
size of the Councils may vary in the same way as Borough 
Councils. 

The term of Urban and Rural District Councils and of Par- 
ish Councils is three years. In the case of Borough Councils 
and County Councils, distinction must be made between Coun- 
cillors and Aldermen. Councillors are chosen for three years, 
Aldermen for six. The presiding officers of all local Councils 
are elected for one year. 

The renewal of local Councils in England displays several 
variations. Aldermen in both Borough and County Councils 
are chosen one-half at a time, that is to say, one-half every three 
years. Borough Councillors are chosen annually, in other 
words, one-third at a time. The same thing is true in general 
of the members of Urban and Rural District Councils; but the 
County Council is empowered to provide for integral renewal 
of such Councils, if application to that effect is made. So far 
as Councillors in County Councils and members of Parish Coun- 
cils are concerned, integral renewal is the regular practice. 

The matter of eligibility to a Council involves, in general, 
three different principles. In the first place, persons who are 
qualified to vote are eligible. In addition to this, eligibility may 
be acquired by persons who possess property, through lease- 
hold or freehold, in the area involved and by persons who 
have had residence in the area for twelve months. Numerous 
disqualifications exist, such as holding paid office under the 
Council involved, interest in' a contract made by thS Council, 
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receipt of public assistance, bankruptcy, and conviction of a 
breach of election law. 

Members of Councils are elected. Aldermen are elected by 
the Councillors in County Councils and by the Councillors and 
^%old-over’^ Aldermen in Borough Councils. Mayors and 
Council Chairmen are chosen by the several Councils. All other 
members of Councils are elected directly by the qualified voters 
of the area involved. 

The constituency for local elections is generally arranged so 
that the election of one member takes place at a time. Thus, 
in the case of Councils that are partially renewed, the electoral 
area, such for example as the Ward, is usually represented by 
three members, one of them being chosen in each annual elec- 
tion. In cases where the Council is integrally renewed, the 
County Councils being the principal examples, the area is nor- 
mally divided into as many electoral districts as the Council 
contains Councillors. Polling is conducted in a manner gener- 
ally analogous to that practised in national elections. Excep- 
tions are to be found in the fact that Parish Councils, where 
they exist, are chosen in the Parish Meeting, composed of local 
voters, and that, in a somewhat similar way, Aldermen, Mayors, 
and Chairmen are chosen in a Council meeting. 

The electorate in local areas is, in a certain degree, more re- 
stricted than the national electorate.^ This is due to the fact 
that somewhat more exacting qualifications for voting are de- 
manded in local than in parliamentary elections. The principle 
involved is based on the belief that a person ought to have a 
^^stake” in the community, if he is to have a voice in its affairs. 
Thus, out of deference to this principle, a property qualifica- 
tion is added to the basic qualifications of age and citizenship. 
In order to be a local voter, an adult British citizen must be a 
person who pays rates, as local taxes are called, or must be the 
wife or husband of such a tax-payer. Since rates are paid not 
alone by those who own, but frequently by those who occupy 
land or premises, the local voter must be an ^^occupier,” in the 
accepted legal sense of the term. In practice, this means that 
children of the house and^ domestic servants may not vote ia 

^ Cf. Ch! IV, p. 26, sufrf. 
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local elections, “Lodgers” who furnish their own furniture 
qualify 3 but this is not true of persons who, live in furnished 
lodgings. Certain classes, such as lunatics and felons, are like- 
wise disqualified. On the other hand, qualified peers may vote 
in local elections, though this, of course, does not greatly in- 
crease the electorate. In the result, about fifty percent of the 
population is qualified to vote locally. 

A register of local voters is kept distinct from the register of 
parliamentary electors. The local register is revised once every 
year. As in the case of the parliamentary register, the voter 
need not take the initiative in having his name placed on the 
list of electors, the obligation resting on the registration offi- 
cials, As in the case of parliamentary elections, only persons 
who are registered may vote. 

Councils of Boroughs, Counties, Districts, and Parishes are 
each required by law to hold an annual meeting and three 
others. Special meetings may also be called 5 but this is, in 
practice, not usual in the Counties. One annual Parish Meet- 
ing and one other must take place. Special Meetings may like- 
wise be held. 

The fact that rules of procedure are recognized in local gov- 
ernment as well as in Parliament to be of great importance 
is indicated by the existence of Standing Orders in all Councils. 
Some rules of procedure that are applicable in local govern- 
ment are contained in stipulations of law. For the most part, 
however, the Councils freely make their own Standing Orders. 
In practice, great variety has existed in this respect, some Coun- 
cils being possessed of elaborate codes of rules and others, at 
the opposite extreme, of only a few elementary regulations. 
The Central Government has formulated a model set of rules, 
which it has issued in the hope of influencing Councils to intro- 
duce somewhat more uniformity into their Standing Orders. 

The Mayor, called in some cases the Lord Mayor, who is 
the presiding officer in English Borough Councils, is chosen 
for one year by the Council. He is eligible for indefinite re- 
election j but, in spite of the fact that he is the only paid mem- 
ber of any local authority in England, the financial sacrifice 
occasioned by the numerous demands on the Mayor is said to 
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cause few Mayors to desire reelection. If the Mayor has' been 
cfiosen from amongst the Aldermen or Councillors;, he retains 
his membership in the Council, of course, until the end of the 
term for which he was elected. Hence, if he ceases to be Mayor 
before such time arrives, he reassumes his position as an ordi- 
nar}^ Councillor or Alderman. On the other hand, whether the 
Mayor has been chosen from within or without the Borough 
Council, he continues for a year after the end of his term as 
Mayor to hold certain ex officio positions that devolved upon 
him in his capacity as Mayor. 

The presiding officers in Councils other than Borough Coun- 
cils, the Chairmen, are likewise chosen by the Councils for one 
year. They perform the normal functions of guiding proceed- 
ings according to existing rules. 

The Councils choose certain other officers than their presiding 
officers. Indeed, the Council is the appointing authority with 
respect to the great majority of all local offiicials. So far as the 
Council’s own internal organization and working are concerned, 
only a few of such officials, of course, are involved. Of these, 
the most important is the Clerk. He is a trained lawyer j and, 
in the course of time, he is likely to acquire an intimate ac- 
quaintance with all the various aspects of the government of the 
area with which he is connected. His position is, in certain 
respects, similar to that of a City or County Manager in the 
United States, 

Like practically every collective body of any size, local Eng- 
lish Councils operate through smaller and more manageable 
organs, more especially through committees. Hence, commit- 
tees form an important, probably the most important, element 
in the organization of local Councils. Some committees, known 
as Statutory Committees, are made mandatory by law. In 
general, there appears in this respect to be less regulation of 
Boroughs than of Counties. Important examples of such Com- 
mittees are the Education Committee and the Finance Commit- 
tee in Boroughs and Counties and the Watch Committee in 
Boroughs. The size and composition of Statutory Committees 
are regulated by law. 5uch Committees frequently have 
over thirty members; ^and their membership in numerous 
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instances includes persons' from outside the Councils. These 
‘^^co-opted” committee members differ little, if any, from Coith- 
. cillors.. In addition 'to this,. Councils may and do set . up,; on 
their own authority numbers of committees. In general, the 
total number of committees in large Boroughs and in Counties 
tends' to range betw''een twenty and thirty. The Councils regu- 
late through their Standing Orders various matters connected 
with committees. A usual size appears to be eleven, though 
committees are frequently larger or smaller than this number. 
The tendency, it is said, is for the committees to become smaller. 

(b) Local Executives 

If local government be thought of as a miniature form of 
general government, no great difficulty attaches to drawing an 
analogy between local Councils and Parliament. On the other 
hand, in respect of the executive, the analogy between local 
government and national government is somewhat less close. 
Thus, although disregard for the Doctrine of the Separation 
of Powers is extended to English I^ocal Government and causes 
Borough goverilment, for example, to be as different from the 
Mayor-Council form of American City Government as the par- 
liamentary system is different from the President-Congress 
relationship, nevertheless, English arrangements for the local 
executive do not appear to resemble the Cabinet System so 
closely as a ^^strong^^ Mayor resembles the President of the 
United States. At the same time, in other respects, the analogy 
appears reasonably close in England between local and central 
executives. Indeed, if the classification of the executive in gen- 
eral into formal and real executives and the subdivision of the 
real executive into political and routine executives represent 
fundamental considerations,^ then, such distinctions may be ex- 
pected to manifest themselves, at least to some extent, in 
local government as elsewhere. As a matter of fact, it is by 
no means difficult to draw the analogy under each of the three 
headings between the central and local executives. 

^ Cf. Part I¥, Section i , sufm. ■ . ^ ^ 
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The best examplej perhaps, of a local executive of a formal 
cKarkter is the Mayor*, or Lord Mayor, ^ of a Borough. On a 
small scale, the Mayor displays a certain number of similarities 
to the King. Many of his activities, such as opening fairs and 
exhibitions and gracing various ceremonies, are not essentially 
different. Indeed, the resemblance is especially striking when 
the King pays an official visit to a Borough. In all the cere- 
monies involved, the Mayor, garbed in all the trappings of his 
office, represents the Borough. He is likely to emerge a Knight. 
At the same time, the Mayor performs a certain number of 
real political functions. As has been pointed out, he presides 
over the meetings of the Borough Council and holds, officio^ 
certain positions. Thus, in the second respect, he is, during his 
term of office and for a year thereafter, a Justice of the Peace. 

In any consideration of an English Mayor in his connection 
with the executive, it is important to note that he is essentially 
an executive agent of a formal type. His not inconsiderable 
real functions are not primarily executive in character. Thus, 
the English Mayor is essentially unlike the ^^strong’’ Mayor of 
American Municipal Government. He is not the municipal 
agent primarily responsible for the faithful execution of the 
lawj he is without power of appointment 3 he has no ^Veto” of 
municipal enactments j and, in general, he is not, like the Amer- 
ican strong Mayor, the city executive. The English Mayor is 
rather to be compared with the American agent of the same 
name where the latter is in some instances found connected 
with the Manager form of American City Government. In 
both cases, the Mayor, in so far as he is an executive agent, 
performs primarily ceremonial functions. As presiding officer 
of the Council, he exercises the prerogatives of such an office j 
and he is otherwise not different from other members of the 
Council. Any marked preeminence that he may in some in- 
stances display results from force of personality and character 
and not from legal power. 

^ The difference is merely titular. The distinction of being called 
‘^Lord Mayor” has, in the case t)f certain cities, been conferred by the 
Crown. The Lord Mayors of York and of the City of London are 
entitled to belmown as ^^Right .Honourable.” 
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Outside the Boroughs, ceremonial functions are not in the 
same degree performed by the corresponding presiding officers 
of the Councils, the Chairmen, The olEce of the latter has not, 
of course, the same historical associations as that of Mayors, In 
the Counties, such associations cling rather to ancient agents of 
the Historic Counties, such, for example, as the Sheriff and the 
Lord Lieutenant. The Sheriffs, who exist not only in the 
Counties but in about twenty Boroughs as well, are appointed 
by the Crown for the term of a year. They are at the present 
time practically altogether ceremonial officials. For example, 
one of their functions is to meet the King^s Justices when the 
latter come into the County on circuit. Real functions of the 
office of Sheriflf, such, for example, as those resulting from the 
fact that the Sheriff is the returning officer for the County, are 
for the most part performed by deputies. The Lord Lieuten- 
ant, who was formerly commander of the militia in the County, 
appears in modern times to be thought of, rather than the 
Sheriff, as head of the County. For example, Justices of the 
Peace are appointed by the Crown largely on the advice of the 
Lord Lieutenant, and are, thus, in reality his choice for the 
most part. He acts as chairman of Quarter Sessions. 

The analogy between the central and local executives in 
England is least close in respect of the real political executive. 
Locally, there exists little, if anything, that corresponds to the 
important principles of ministerial responsibility and of execu- 
tive unity, manifested in the paramount position of the Prime 
Minister. In both urban and rural local government, the vari- 
ous committees of the several Councils correspond most nearly 
to the political executive. Such an arrangement is, of course, 
well known In County Government in the United States, and 
it is not unknown exceptionally in American cities 5 but, in the 
latter respect, the contrast between a committee system and a 
^^strong^^ Mayor or a City Manager is relatively great. In 
England, some tendency apparently exists in the direction of 
development in city government analogous to that in the United 
States j but, so far, the developn^ent seems not to have pro- 
ceeded very far. 

In English Local Government, th^n, the severaTcommittees 
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of a Gouncilj whether committees required by law or commit- 
tees voluntarily set up by the Council, formulate various aspects 
of policy and direct administration of them. This, it may be 
seen, corresponds roughly with the position of the Ministry in 
the central government. In both cases, policy, where it involves 
legislation, must receive the formal approval of the legislature, 
Parliament or Council. In both cases, policy, in all senses, 
must receive the moral support of the legislature. Neverthe- 
less, it is, of course, here that the difference between ministerial 
responsibility to Parliament and the vaguer responsibility of 
local government committees to a Council is most marked. In 
both cases, again, the executive frequently presents the appear- 
ance of being stronger than the legislature, in the sense that, 
for practical purposes, the executive often decides upon the 
policy or policies to be pursued and the deliberative branch of 
the government appears merely to I'atify executive decisions. 
Provided that this is true only immediately and true only of 
particular cases and that fundamentally the conditions of de- 
mocracy exist, no great objection, it would seem, can be raised 
against this situation. However that may be, the general re- 
semblance in this respect between English central and local 
executives appears to exist. At the same time, the causes seem 
somewhat to differ in the two eases. Locally, instead of strong 
executive unity and leadership, of party control, of the power 
of dissolution, and the like, the Council committees can nor- 
mally expect to have their decisions ratified by the Council 
because of somewhat different considerations. Thus, commit- 
tees are for practical purposes continually active, meeting regu- 
larly during the Intervals between the relatively infrequent 
Council meetings^ and, through specialization, they acquire spe- 
cific competencies that are calculated to weigh heavily with the 
Council. In this second respect, the committees have a position 
between the Council on the one hand and the routine officials 
on the other roughly analogous to the position of the Ministry 
between Parliament and the Civil Service. 

Local routine officials c^ry on the day-by-day work of 
administration. Of these employees of local government, the 
existence oPsome Is made jnandatory by Act of Parliament. In 
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tlie iiistaiicesj with the exceptions., and on the conditions deter- 
mined by law, .such ofEcials include clerks, treasurers, chiaf 
constables, siiiweyors, and medical officers of health. , In respect ., 
of. all other officers, the Councils hawe co.mplete discretion. . In 
the result, each loca,lity ' has a "considerable staff of employees.' 
In large comriiunities, such a staff assumes the proportions of' a 
■small, army.. Naturally, in all cases,, there exist' certain varia- 
tions,. Some local agents, are .only part time officials, whereas 
.others' .serve.' ill no other capacity than that . which, tends to be- 
come^ a care,e.r. .Again,' certain, p-ersons., hold more , than one" 
local position, at J:he same time. ; In- the ..case .of., 'local, officials.' 
required by Act of Parliament, some cannot, by law, hold at the 
same time two given offices j whereas, in other instances, the 
law permits' the 'same , person to assume the capacity of two 
.officials. ' 

'Local 'goveriime.iit .employees fall into three general classes. 
Of these, the first consists of persons who perform manual 
labour or persons wffio do office work of a kind that is not es- 
sentially. different from such labour or such work in private 
enterprises. ' . They receive weekly wages, as distinguished from 
salaries. . The scale of 'thesd:'Wages must manifestly be closely 
related to general business conditions, including the prevailing 
wage in private enterprise for similar work. The second or 
intermediate class is composed of employees who perform 
various kinds of clerical and technical work that are involved 
in the daily business of local administration. Finally, the 
highest class of local government officials, wffiich is much the 
smallest class, includes the few officials at the top of the system, 
who, as chiefs and assistant-chiefs, direct various aspects of local 
administration. These agents are, for the most part, men of 
professional training j and this fact represents a striking differ- 
ence between the Civil Service and the Local Service and, at 
the same time, marks what is commonly regarded as a weak- 
ness of the latter. The recruitment of the professional class 
must of necessity be made from amongst men of specialized 
training, such as doctors, lawyers, and engineei'S. As a result, 
persons of a broad general education are not, in the circum- 
stances, suitable; and university graduates are rarely attracted 
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into the service. In addition to this, other differences and com- 
parative weaknesses are sometimes pointed out. Thus, there 
appears to exist little promotion to the highest class from the 
lower classes. The professional training required for positions 
at the top is naturally not possessed by employees in the sub-^ 
ordinate categories^ and, though some attention is now appar- 
ently being given to the matter, employees in the lower classes 
have little chance of acquiring the necessary training. Finally, 
the highest class of local officials is said to exclude in large 
measure persons of outstanding administrative ability, such as 
those who frequently rise to the top of the Civil Service in the 
central government. It is, of course, not impossible for men 
highly trained in the professions to possess marked adminis- 
trative ability, but it would seem that, in practice, the combina- 
tion is somewhat rarely found in English Local Government. 

Local officials are grouped into the kinds of departments that 
tend to become stereotyped the world over. Thus, to take only 
a few examples of the usual sort, there are departments of 
finance, police, education, and health. As in the case of the 
Executive Departments of the central government, organization 
of local agencies represents the point reached in an evolution 
marked by the related phenomena of increased complexity of 
function and greater differentiation of structure. Indeed, the 
development has in a definite sense proceeded further in the 
case of local government than in that of central government. 
Though local government, of course, operates on a scale that 
is from the nature of the case much smaller than that of central 
government, nevertheless, socialization of the governmental 
process, which is the principal modern form of growth in com- 
plexity of function, has, in local government, taken place in 
certain fields that central government is unlikely to enter for 
some time to come.^ 

The recruitment of local officials in England, though it is 
apparently animated by somewhat the same fundamental spirit 
as that found in the Civil Service, is, in its processes, rather to be 
contrasted than compared ^ith it. In the first place, open com- 
petitive examinations are the exception rather than the rule. 

^CLCh^Xyilhmfra. - 
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They are in general use only in about fifty of the very large 
communities. Aside from this self-imposed restriction and from 
a relatively few statutory stipulations^ local Councils are entirely 
free in their choice of agents of administration. At the same 
timcj English practice appears fortunately to be almost wholly 
without the characteristic features of the ^^Spoils System/^ The 
absence of open competitive examination does not mean that 
serious attempts to choose on merit are lacking. In respect of 
particular vacancies^ advertisement is regularly employed^ and 
candidates are Interviewed. Professional organizations ensure 
that only the competent shall enter the legal, medical, engineer- 
ing, and other professions; so that, in the highest class of local 
ofiicials, examination in reality takes place before a choice is 
made. In the case of the middle class, which is most typical, 
organizations of government officials concern themselves with 
the problems of government service; and other activities mak- 
ing for improvement exist. The class of manual labourers 
appears to present no peculiar problem. Labour Unions and 
other elements of labour relations in general play a part in the 
prevailing situation. 



CHAPTER XVII 


• THE : FUNCTIONS OF LOCAL GOVERNMENT 

The classification of the functions of local government varies> 
as in the case of all classificationSj with the basis of classification 
that is employed and with the other assumptions that are made. 
Thus, in the first place, if local government be conceived of as 
relatively differentiated and as fairly closely analogous to cen- 
tral government, the Council being considered analogous to 
Parliament, the Mayor or similar official to the King, the 
Council committees to the Ministry, and local employees to the 
Civil Seiwice, — ^then, the functions of local government may be 
thought of as the several activities of the several divisions of 
government. In this way, the functions of local government 
may be looked upon as the functions conventionally classified 
as legislative and executive. 

I. LEGISLATIVE FUNCTIONS 

The most convenient classification of the functions of niodern 
legislatures would seem to reduce such functions to three. 
These are law-making, the administration of public finance, and 
the control of the executive. English local Councils may be 
said to perform functions that are, on a small scale, analogous 
to these three great functions. 

(a) Law-making 

Local Councils may be said to make law. There appears, 
on the whole, to be lio objection in England to recognizing that, 
for practical purposes, this is the case. Some legal theory, it is 
true, asserting that only Parliament can make law, does not rec- 
ognize that local Councils' can make iaw.^ In France, indeed, 

^Cf .5 in this respect, Ch. VI, p. 6^^ sufra. 
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the view that local governments can legislate is distinctly dis- 
tasteful. Such a sentiment certainly does not appear to be wider 
spread in England. The practice does exist of speaking of 
local government^ especially when considered as a whole and 
viewed in its relationship with central governmentj zS'^adminiS' 
tfMioni but this does not mean that any great objection exists, 
when local government is viewed in a more restricted perspec- 
tive, to regarding certain actions on the part of local Councils 
as the passing of law. Indeed, current terminology recognizes 
the fact; for Councils are said to pass %y4aws.^^ 

There appears to be nothing in the passage of a by-law' strik- 
ingly different from the elements usually regarded as consti- 
tuting the legislative process. A proposed measure, by comply- 
ing with the requirements of a recognized procedure, develops 
from merely potential law into what is proclaimed and agreed 
to be actual law. 

Practically all by-laws considered by a Council are in a definite 
sense proposals of the political executive. This is in general 
true, no matter what the literal origin of a particular measure 
may be. Since reference to a committee is equivalent to submis- 
sion to the political executive, acceptance by a committee means 
that a measure, by receiving its stamp of approval, becomes in 
a definite sense its own. For example, the need or desirability 
of a particular by-law may well be first pointed out to a com- 
mittee by a permanent official; and, for practical purposes, the 
influence of the official may have been the determining factor 
in gaining acceptance of the measure. Nevertheless, the poli- 
tical executive, that is to say, the committee, being the respon- 
sible agency, makes the measure its ow^n. In the same way, 
action by the Council may amount to little more than formal 
ratification of the committee's proposal; for the competence of 
the committee will normally be assured. Hence, the generali- 
zation is sometimes encountered that, for practical purposes, 
the Council does what the committee says and the committee 
does what the official says. As a result, some practical persons 
appear to conclude that something must be wrong with the 
process. This Is, in reality, to cast doubt on the democratic 
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process at its very root. The logical implication suggested 
seems to be that experienced officials are alone needed in local 
government. In reality, such officials are, of course, highly 
desirable 3 but, even if every action on the part of committee 
and Council should without exception assume a ^^rubber stamp^^ 
appearance, nevertheless, the element of responsibility, however 
vague and abstract it may seem, -cannot be ignored. A system 
of government may easily be imagined in which all local au- 
thorities except permanent officials would be eliminated y but to 
imagine it is all that is necessary in order to recognize that such 
government would in no real sense be government through 
consent of the people involved. 

By-laws, once brought before a Council for approval, are ex- 
amined at greater or less length, depending on circumstances. 
In general, the Council follows the principles of parliamentary 
procedure, as manifested in satutory requirements, in the Stand- 
ing Orders of the Council, and in precedent and tradition. 
Finally, a vote by the Council takes place. It is the last local 
word in the matter. If the proposed by-law is defeated, the only 
chance of its passage is through reconsideration at a later date. 
No popular initiative exists, as in some communities in the 
United States. If, on the other hand, the vote of the Council 
is affirmative, no local government authority except the Coun- 
cil can undo what has been done. There is no executive ^Veto^^ 
such as that generally possessed by ^%trong” American mayors 5 
and there is no referendum such as exists in some American 
localities. However, any interested individual has the oppor- 
tunity of proving in court that a Council exceeded its authority 
in passing an alleged by-law y and, furthermore, the central 
government may yet have a word in the matter. Thus, a by- 
law dealing with public health is not binding until it has been 
approved by the Ministry of Health. Then, again, a by-law 
passed with the purpose of exercising what is known as “police 
power’’ in the United States is not binding for forty days, 
during which period the Home Office may have it annulled 
through an Order in Council. However, the assumption should 
not be made that, in practice, interference is frequent or irk- 
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(b) Administration of Finance ' 

The most important single function of local CoundlSj as in 
the case of national legislatures^ is the administration of public 
finance. Indeed^ there are various resemblances between na- 
tional and local finance. More particularly, both involve the 
twin problems of how much money is to be spent and what 
sources of revenue can be employed. At the same time, there 
exists at least one important difference in degree. The condi- 
tion in virtue of which a great national government decides on 
the amount of money it will spend, through determination of 
the ends of government it desires to accomplish, assuming that 
if the end is desirable the means can be found, is much less 
present in local government. Even in the case of a great 
national government, of course, resources are not literally 
limitless^ to the income of local governments there are definite 
limits. Hence, the problem of what activities local govern- 
ment ought to undertake is affected in considerably greater 
degree than in the case of central government by the problem 
of finding money. In other words, the desirable is greatly more 
dependent on the question of the possible. Nevertheless, on a 
small scale, in local government as in central government, the 
very practical and very material question of finance is closely 
interconnected wnth the highly theoretical problem of deter- 
mining the most desirable dividing line between public and 
private activity. 

Local Councils, m approving proposals for the expenditure of 
public money, follow a procedure that, in general outlines, is 
similar to that followed in Parliament. In the one case as in 
the other, this procedure resembles legislative procedure, with 
such modifications as the special nature of the problem requires. 
In local government, since committees correspond roughly to 
the several Ministries, estimates of expenditure are made by 
committees. Just as, in the case of the central government, the 
estimates are based on the advice and recommendation of the 
Civil Service, so, in local government, the committees are, with 
respect to finance as with respect to ether matters, dependent 
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in marked degree on the permanent officials. Finally, a local 
Finance Committee undertakes, in connection with all estimates, 
an effort of coordination and economy analogous to that 
made by the national Treasury. The estimates are presented 
to the Council in the early spring. They are without great 
delay discussed, on occasion amended, and finally passed by 
the Council. 

When a local Council has passed the estimates and thus de- 
termined the amount of money to be expended, it must then, 
of course, if the budget is to be in balance, be able to foresee 
resources equivalent to the amount of proposed expenditure. 
The most important item of local revenue, an item over which 
the Council has complete control and to which the Council must 
look to make up the difference between the sum of expenditure 
and the amount to be counted on from other sources, is direct 
taxation. This taxation takes the form of taxes on real prop- 
erty, which are called rates. These taxes are known as rates 
because they are expressed in terms of the ratio of the money to 
be raised to the annual value of real property. Therefore, in 
order for a Council to determine its rate, it must know not only 
the amount of money it desires to raise by direct taxation but 
also the value of real property within the community. As a 
matter of fact, each Council does know the valuation of property 
in its community. It knows this because an assessment is made 
every five years. The process of assessment itself is somewhat 
elaborate. It involves tentative valuation made by local officials 
after examination of every case, publication of the list, and 
decision by an independent authority, the Assessment Commit- 
tee, with respect to grievances alleged by either private indi- 
viduals or local authorities. . The process may further involve, 
on occasion, arbitration or appeal to local and even the highest 
national courts. 

The value of real property assessed in England for purposes 
of local taxation is, it may be emphasized, the ^^annual value’/ 
of the property. This situation, of course, represents a marked 
contrast with the analogous situation in the United States, 
where property is, in theory, assessed in terms of sale value. 
Annual value is, roughly^speaking, reckoned as the amount for 
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which' the property might fairly be rented for a year. By way 
of ■ exceptioiij industrial 'property^ such as factories and min^" 
is assessed at one-fourth its value. Agricultural land and 
buildings used in direct connection with agriculture are not as- 
sessed at all for purposes of rating. 

The amount of money to be raised by direct taxation divided 
by the assessed value of the ratable property in a given com- 
munity determines the rate for that community. This calcula-' 
tion is approved by the Council. However^ in the case of 
Counties^ with which may be associated the Parishes, the 
Council may not directly levy the rate determined upon. It 
proceeds by what is known as ‘^^precept/^ that is to say, it informs 
the Councils of Boroughs and of Urban and Rural Districts of 
the rate required and these Councils, which, unlike County and 
Parish Councils are known as rating authorities, must levy the 
rate mentioned in the ‘^^precept” as well as the rates that they 
themselves require. Payment, it may be noted, represents an- 
other contrast with the United States for, in England, the 
^‘■'occupiers” of property, whether or not they are the owners, 
pay the rates. 

Local authorities derive revenue from several other sources 
than the rates. Of especial interest and importance are loans, 
contributions from the central government, and various fees, 
rents, and the like. 

The revenue that accrues to localities through such direct 
payments as rents and fees varies considerably with circum- 
stances. Some localities own very much more property than 
others, and, furthermore, the value of property varies because 
of circumstances over which the locality, for the most part, has 
no control. At all events, W’^hatever the differences, money 
comes in from locally owned property. Then, again, localities 
differ in their policy with respect to the socialization of certain 
activities. Some possess municipally owned and operated gas 
or electric plants and tramway systems, whereas others in large 
measure refrain from such undertakings. Moreover, in the 
first case, the policy is in some instynces to earn a profit, in 
others not. Altogether, about one-third of total local income 
is derived from this kind of sources, ty 



:278 , : ENGLISH' LOCAL GOVERNMENT ' 

For certain purposes j more especially for capital outlay, local 
Councils raise money by borrowing. In this case, a Council has 
not the same freedom as in the matter of rates. It may decide 
that a loan is desirable, but it must receive from the central 
government approval of the purpose proposed and of the sum 
contemplated. This approval is given in some cases by Parlia- 
ment, but more frequently by an Executive Department of the 
central government. In either case, the matter of local bor- 
rowing is an instructive aspect of a large question of transcend- 
ent importance, namely, the question of the relationship between 
local government and central government.^ 

When central approval of a local loan has been given, the 
local Council may undertake to borrow the money in any way 
it sees fit. As a matter of fact, the Council may not only go 
into the money market like any borrower but it can, in certain 
cases, secure the money through loan from the central govern- 
ment itself. In round figures, the local authorities as a whole 
raise about twenty per 4:ent of their revenue by loans. 

Finally, a considerable amount of the revenue of localities is 
derived from grants that are made by the central government. 
These contributions are known as grants-in-aid. They are based 
on a recognition of the fact that even such concerns of govern- 
ment as are essentially and properly local ought not to be, can- 
not be, and are not matters of complete indifference to the nation 
as a whole. The government of the nation demonstrates this 
by setting up on occasion certain legal requirements with which 
the localities must comply and, in other cases, by encouraging 
improvements and higher standards in the localities. The fact 
that the requirements exist is a justification for national grants, 
which, after all, represent in a certain measure money paid by 
national tax-payers who are also, roughly speaking, the same 
persons as pay local rates ^ and, in the case of encouragement 
to the localities, grants-in-aid are, aside from the question of 
justification, a simple and effective means to an end. Moreover, 
grants-in-aid may be justified, as may be the unequal geograph- 
ical outlay of national funds in the case of the performance of 

^ C£. Ch. XIX, p. 2985 
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national functions^, by the fact that the wealth and needs 'of 
various localities greatly differ. ^ 

. Graritsdn-aid are made either in respect of specific matters^ 
such as police and education, or for the purpose of serving as 
contributions : to, the payment of the general expenses of local 
government. In the case of specific grants, the central govern- 
ment contributes, on- the condition that certain , standards are 
maintained by the localities, a certain percentage of the outlay 
made in connection with a particular function. The size of the 
percentage is . reckoned in various , ways, sometimes, by a, highly 
complicated formula 3 but ■ the ■ fact is .manifest that, in, general, 
the more a given locality undertakes,: the greater is the, size of 
the contribution made from ' , the . -national treasury. Grants 
made, in addition to the percentage grants, for .'the purpose of 
aiding loca,lities in meeting ■ their g-eiierai expenses have come 
to be called block grants. They are basically' regulated by an .im- 
portant Act of Parliament, the Local Government Act of 1929.. 
Each 'County Borough and each County receive a certain grant 
reckoned in a somewhat complicated way, with population as a 
, primary, consideration.- The amount received by each locality 
throug-h such block: grant' likewise varies somewhat with the 
scale , on which the : locality undertakes its government, and the 
grant is thus to some extent an encouragement to the expansion 
of local activity 3 but the variation is far from being so directly 
affected by local activity - as in the case of percentage grants. 
The County Borough spends' for its own purposes ail of its 
share of a block grant 3 but the block grant of the County is 
shared with the lesser divisions of the County. The total sum 
distributed through block grants represents a fusion of three 
items. It includes, in the first place, certain sums previously 
paid by the central government in the form of percentage 
grants 3 it includes, in the second place, certain sums formerly 
available to the localities through the levying of rates, but 
now no longer available because, through what is known as 
^derating^ certain properties are by the Act of 1929 relieved of 
this levy 3 and, finally, it includes a certain variable sum added 
by the same Act. 

The central government, through the employment of 
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grants-in-aidj clearly possesses a formidable power of control 
oyer local government. Indeed, the various kinds of control 
that the central government exercises all rest fundamentally on 
the basis of financial power. So far as grants-in-aid are spe- 
cifically concerned, the central government does not hesitate 
to exercise in practice some of the potential control that it pos- 
sesses. It does this through the establishment of standards, 
through inspection, through threat of withdrawal of grants, and 
so on. As a result, in England, as well as in other countries 
where identical or similar expedients are employed, it is some- 
times said that, the central government ^^bribes^^ the localities 
to accept its will. On the other hand, higher standards and 
greater efficiency in local government not only can be, but fre- 
quently are, effected through a wise use of grants-in-aid. The 
English tradition for local self-government seems to prevent 
any considerable abuse through undue meddling. During the 
period in which the Local Government Act of 1929 was being 
studied, prepared, and passed, agreement was many times ex- ' 
pressed on all sides that great care ought to be taken to avoid 
any injury to the principle of local self-government. 

(c) Control of the Executive 

If local Councils are by analogy to be regarded as perform- 
ing the same three functions as Parliament, then, the third 
function of these Councils is that of maintaining an oversight 
of the policy of the Executive. The local Councils undoubtedly 
do this. At the same time, the analogy here is perhaps less 
close than in the case of legislation and financial administration. 
An initial difference of fundamental importance is, of course, 
the fact that the parliamentary system of government is not 
practised in the local communities. Consequently, the char- 
acteristic phenomenon, ministerial responsibility, does not exist, 
because the local political executive, consisting for the most part 
of Council committees, is not very much unified and is not' 
literally composed of ministers, and because the interrelated 
phenomena of control and responsibility have not in local 
government resulted in the well established normal procedure 
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of resignation. Nevertheless, most of the elements; of tl|e 
parliamentary system are present either potentially or in prae- 
tice. The final word, based on the power of the purse, rests 
with the Councils. The Councils may and do demand and 
secure information, and they may and do criticize. To the 
Councils belongs the decision in matters of policy^ and the 
Councils may undoubtedly secure executives acceptable to them- 
selves. The difference is' the fact that these elements have not 
been fully organized into the political arrangement that has 
come to be known as the parliamentary system. After all, 
local government is only analogous with, not identical with, 
central government. The distinction between legislative policy 
and executive policy can be drawn much less clearly in local 
affairs than in central. Local Councils in some measure directly 
determine both kinds of policy. Indeed, it is almost true to say 
that the distinction does not really exist and that there are ac- 
tually not two kinds of policy. In other w’^ords, differentiation 
is not highly developed. As a matter of fact, in general, the 
biological analogy that offers a clue to an understanding of the 
history of central government is the key to an appreciation of 
the practice of local government. The process of government 
on a small scale is, in general, less complicated than govern- 
ment on a large scale.^ Hence, if nature demands that relative 
simplicity of function and a relatively undifferentiated organiza- 
tion appear together, then, not only is the absence of the par- 
liamentary system in English Local Government easily under- 
standable3 many of its simple aspects appear entirely natural. 

2. EXECUTIVE FUNCTIONS 

Since the relatively simple character of local government as 
a process is matched by its comparatively undifferentiated char- 
acter as an organization, analogy between the functions of the 
Executive in the central government and those of the Execm 

^ This generalization applies only to the activities of government asso- 
ciatcd with different agents and organs. In th«? broader sense, socialization, 
as has been noted and as will be observed later, has proceeded £u|^ther in 
local government than in national gdt^ernment. 
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tiye ill local government is, from the nature of the case, f re- 
" quently far from close. It is true that if the local Executive 
is classified on the basis of analogy with the central Executive, 
a general resemblance of functions in the two cases will inevit- 
ably appear to exists but it cannot be expected that distinctions 
which are not always clear-cut even on a national scale are to 
be made with equal accuracy locally. Thus, for example, a 
Mayor performs numerous formal functions, similar to those 
performed by the King and other Heads of States. On the 
other hand, the Mayor, as an integral part of a Council, plays a 
role in the performance of legislative functions. In fact, since 
these legislative functions are real rather than formal, a good 
case could be made out for classifying the Mayor as a legisla- 
tive rather than as an executive agent. At all events, the ex- 
ample shows how distinctions tend to break down locally. 
Again, if the Council committees are to be classified* as the Po- 
litical Executive, the differences between the situations on a 
national and a local scale are perhaps greater than the resem- 
blances. More especially, the difficulty of distinguishing on 
any fundamental grounds between Council action and commit- 
tee action has little counterpart in the case of central govern- 
ment. Thus, locally, functions that are commonly regarded 
as executive in character, such for example as appointment and 
removal, are, in important cases, performed by the Councils. 
Finally, the permanent officials have much in common with 
Civil Servants; and yet, to take only one important principle, 
the fact that the Council and its committees are largely identical 
results in a direct relationship between legislature and routine 
executive that has no close similarity with the situation on a 
national scale. 





CHAPTER XVIII 


GENERAL ACTIVITIES OF LOCAL GOVERNMENT 

The question of what governments do, that is to say, the 
question of the functions of government, may be considered 
from two related, but somewhat different, points of view. On 
the one hand, governments do such things as make law, admin- 
ister finance, and undertake concomitant activities like carrying 
out lawq determining appointments and removals, conducting 
foreign relations, and so on. In the second place, the question 
of the functions of government may in general be conceived of 
in terms of the subject with which legislation, administration, 
and the like are concerned. Examples of functions in this sense 
are things like public health, education, public wmrks, and so 
on. Whether between these two kinds of functions any abso- 
lute distinction can be made or any fixed relationship can be 
determined is doubtful. Nevertheless, a few broad consider- 
ations seem to be roughly applicable. 

The distinction between the senses in which the idea of gov- 
ernmental functions presents itself is, in the first place, a dis- 
tinction based in some measure on the difference between the 
structure of government conceived of as a unity and the same 
structure viewed in terms of its several component parts. On 
the whole, it is perhaps with the several branches of govern- 
ment, rather than with government as a whole, that functions 
in the first sense, that is to say, activities like legislation and 
like appointment and removal, are more naturally associated. 
The legislature makes laws, the executive makes appointments 
and removals, and so on. On the other hand, the proposition 
that education is a function of government involves, in general, 
the idea of an undertaking on the part of government as a 
whole, as contrasted with the activities of non-governmental 
agencies. Nevertheless, this way of fooking at the matter can- 
not be pushed too far. A thing like law-making can be, and is, 

283 , . 
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thought of not only as an activity of the legislative branch of 
" government but as a very typical activity of government as a 
wholcj— in fact, as a distinguishing characteristic of government 
as contrasted with private enterprise j whereas education, in so 
far as it is a governmental, as distinguished from a private, 
undertaking, is to be associated not only with government as a 
whole but, in many of its aspects, with a particular branch of 
government. Again, the distinction may, perhaps, be viewed 
as less closely connected with the structure of government and 
with discrete and concrete aspects of this structure, but rather in 
terms of the relationship between the two kinds of functions. 
From this point of view, they differ as means and end. 

The application of a distinction between means and end to 
certain simple governmental functions, taken as examples, 
presents no great difficulty. Thus, education of certain parts of 
the population may be decided upon as a praiseworthy objective 
of government Such education may thereupon be said to be a 
function, in the sense of an end, of public enterprise j and the 
various types of functions like legislation, appointment, removal, 
purchasing, and so on serve in a definite sense as means towards 
the end. 

The distinction that may be made between certain functions 
of government viewed as ends and certain functions viewed as 
means is, in general, the same distinction that is sometimes 
made, especially in connection with local government, between 
what are called staf functions and line functions. In this sec- 
ond respect, the functions of local government are commonly 
thought of in terms of services that are performed. If a func- 
tion involves performance of a service directly for the people, 
it is called a line functionj if a service is performed only indi- 
rectly for the people, a function is involved. This is 
manifestly another way of applying the relationship of means 
and end. 

Whether functions are viewed in their relationship of means 
to end or of staff to line, the distinction cannot, of course, ** be 
pushed too far. After al^., the whole matter, it must be remem- 
bered, is a relative one. A given function is often an end to- 
wards which other fupctions serve as means and yet itself a 
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means towards another end. Furthermore^ and most important 
of all, every function is directly or indirectly a means of secur- 
ing the common good or the general welfare, which may be 
regarded as the final or ultimate function or end of govern- 
ment. 

The question of whether government ought to undertake 
a given activity is clearly related closely to the ancient problem 
of the reconciliation of liberty and authority. In some sense, 
every activity that is made a function of public authority less- 
ens the amount of liberty for the individual. Thus, the rec- 
onciliation of authority and liberty involves, in some sense, 
a balancing of the interests of the public or society, on the one 
hand, and of the interests of the individuals who compose the 
public or society, on the other. However, such a statement of 
the question errs in making the matter too abstract. The re- 
lationship involved is not one of abstract individuals to an 
abstract society. It is a relationship of real individuals to a 
given community. Thus, the question whether fublic author- 
ity ought to undertake a particular function may depend in 
considerable measure on what fublic is involved. Many people 
who might approve of a municipally owned and operated street- 
car system, gas plant, or golf links would seriously object to 
such activities if undertaken by a national government. In 
other words, the fundamental question of the end of govern- 
ment varies somewhat, depending on whether it is viewed lo- 
cally or nationally. 

The fact that local government may be regarded, for pur- 
poses of analogy, as general government in miniature is of 
particular importance and interest with respect to the final ques- 
tion of political science, that is to say, the problem of what 
activities gov'ernment ought to undertake. There is, In the 
perspective presented by local government, a greater possibility 
of viewing the problem vrhoie. Understanding of the problem 
of the function of government, of the problem, that Is to say, of 
what government ought to do, is in .large measure dependent 
on what government has done and* does do 5 and the vast ex- 
perience of local government is in this respect of Miestimable 
value. * 
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, Much difference of opinion— honest difference of opinion— 
has existed and does exist concerning what activities govern- 
ment ought to undertake. Aside from anarchists^ who theo- 
retically hold that all government is evilj that it should not 
exist, andj as a consequence, that government should not under- 
take any activities, all people agree that some government must 
exist. They differ with respect to how much j and these dif- 
ferences, in turn, are due to various considerations. 

Difference of opinion concerning the proper function of gov- 
ernment is affected by at least two important questions. One 
is the question that is encountered in connection with Political 
Parties, namely, whether the public welfare is interpreted in 
terms of the few or the many 5 and the other is the question 
whether political power is for the time being in the hands of 
the few and those who interpret the general welfare in terms 
of the few or in the hands of the many and those who interpret 
the general welfare in terms of the many. Since these matters 
vary from time to time, views concerning the function of gov- 
ernment are not absolute but relative. At the same time, what 
are in reality tendencies or emphases are frequently stated as 
If they were general principles. For example, there exists in 
theory a principle known as indivUmlism^ according to which 
government ought to undertake only such activities as are ab- 
solutely necessary. Groups that are at a given time excluded 
from political power or that feel that their possession of political 
power is insecure tend to subscribe to this view or to pretend 
that they do. At the other extreme is a view, commonly called 
socialism y which is alleged to hold that government ought to 
perform or regulate all important human activities. In prac- 
tice, those who possess political power frequently find it neces- 
sary or desirable to extend the activities of government. As a 
result, a general tendency may be observed away from individ- 
ualism and towards socialism. Some people dislike this un- 
doubted fact so much that they deny it. The study of local 
government is in this respect particularly instructive. The 
functions performed by locd government in England, with the 
consequen-fc problems of classifying local activities and of or- 
ganizing local governmerft departments, are. If viewed In proper 
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perspective^ an indication of the distance that extreme individ- 
ualism has been left behind. » , 

Just as the problem of what activities ought to be performed 
by* government varies according to whether the government 
involved is national or local, so, the problem varies in respect 
of the several types of local authorities. However, for pur- 
poses of convenience, the activities of the governments of the 
several local communities may be grouped together. 

The functions of local government, or, as is frequently -said 
in England, the services frovided^ cover a wide range. They 
include such items as Police, Roads, Health, Public Assistance, 
Education, Trading, and the like. Even a random list of this 
kind serves to indicate that local government undertakes various 
activities that can scarcely be justified on strict individualistic 
grounds, that is to say, on the ground that their performance 
is strictly necessary. However, the various activities of local 
government, it must be remembered, were not undertaken for 
the first time all at one period. Some of the earlier can without 
great difficulty be justified on individualistic grounds j and each 
function undertaken seemed at the time a natural extension of 
some function already performed. Hence, the process of 
growth was relatively slow 3 and it is only when somewhat 
widely separated points in the process are viewed in relation to 
each other that the extent of the socialization of government 
becomes manifest. 

In any classification of the functions or services of govern- 
ment, frotection will usually be ranked first. The most extreme 
individualist view, short of anarchism, recognizes that govern- 
ment must offer protection to the individuals who compose 
society. Since individualistic theory asserts in general that in- 
dividuals should be free to do as they like, so long as they do 
not harm other individuals, — the implication is clearly involved 
that individuals must be prevented from harming other in- 
dividuals. Such prevention is a function of government. In- 
deed, according to strict individualistic doctrine, it is the only 
true function of government. This function of protection nor- 
mally involves the folks. * 

In modern times, the protective br police function is fre- 
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quently conceived of as being so broad as to cover a great 
many activities* In its original and narrower aspect^ it may 
be thought of merely as involving protection of the individual 
person against violence* Logically, such protection of the 
human person may be conceived of as separate from and anterior 
to protection of personal property from violence j but, historically, 
the accuracy of such a concept would be very doubtful. Appar- 
ently, protection from violence was, in its origin, closely 
connected with the view of persons of property that they must 
anticipate violence from people without property. Hence, the 
earliest and simplest, though not necessarily the most impor- 
tant, function is the police service 5 and this function, in turn, 
is, in its simplest aspect, equivalent to the protection of persons 
and property from violence. 

In England, police protection is essentially a local function. 
There is no national constabulary directed by a central authority. 
Aside from the City of London and from the Metropolitan 
Police District, the Boroughs and Counties^ are the primary 
areas for police purposes. In each of these areas, there is a 
Chief Constable, who bears to a Committee the relationship of 
routine to policy-forming agency. The Committee is, in the 
case of the Borough, the Watch Committee, which consists of 
the Mayor ex officio and of not more than one-third of the 
Council. In the case of the County, the Committee is known as 
the Standing Joint Committee and is composed of an equal 
number of members of the Council and of Justices of the 
Peace. The central government lays down regulations for 
police administration and maintains a service of inspection of 
the local police. Where the inspection shows that the proper 
standards are maintained, the central government contributes 
one-half of the expenditure. 

If protection to an individual from another individual can 
easily be conceived as extended to protection of an individuaPs 
property from another individual, a further extension to include 
protection to property from other than human danger may be 
made with equal ease. Fire is a well-known example of such 
danger. Fire-'protection^ whfch, owing to the fact that less com- 
bustible materials are used in English buildings, appears to be 
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a less important local activity in England than, in the United 
States^ iS' commonly regarded nowadays as one aspect of the^ 
police function. Moreover, the effort to deal with a fire after 
it has occurred tends to become of secondary importance com- 
pared with attempts to remove, so far as possible, the causes 
of the fire. In other words, fire-protection involves not only 
fire-fighting but fire-prevention. 

The simple extension of individualist doctrine to include fire 
protection involves a recognition of two principles according to 
which far-reaching additional extension becomes wholly logical.' 
The first of these principles recognized is that the protection 
of individuals and their property against enemies and dangers 
involves other things than violent individuals. For example, 
disease and ignorance are greater enemies and dangers than 
murderers, housebreakers, and incendiaries. Thus, a seemingly 
natural extension of individualist doctrine leads to the accept- 
ance of fublic health and fublic education as proper govern- 
mental functions. The second principle recognized in fire pro- 
tection is that governmental activity includes not only a negative 
kind of protection that consists of treating a danger after it pre- 
sents itself but also a positive protection that takes action aimed 
at the causes of danger. Once this is accepted, almost any ex- 
tension becomes logical^ and the problem of the function of 
government becomes much more complex than any simple in- 
dividualist statement of it implies. Thus, not only may educa- 
tion and public health services be conceived of as protection 
against the dangers of ignorance and disease j they are undoubt- 
edly important preventives in respect of criminality. More- 
over, each, in its own sphere, may easily assume both negative 
and positive aspects. For example, when public health work 
is extended from treatment of disease and quarantine of per- 
sons afflicted with communicable diseases to efforts aimed at 
preventing disease, various other activities become involved. 
Such activities range from sewage disposal through the main- 
tenance of generally hygienic conditions to the furnishing of a 
plentiful supply of clean water. ^ 

In England, Public Health and Education are e|:ceedingly 
important local functions. Not only are Boroughs and Counties 
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cgnoerned with Public Health, but Urban and Rural Districts and 
in some cases, Parishes are involved as well. In fact, Public 
Health may be regarded as the primary function of modern 
English Local Government. This is symbolized by the fact that 
the Ministry of Health is the principal agency of the central gov- 
ernment that is concerned with local government, having sup- 
planted In 1919 the old Local Government Board. So far as 
Education is concerned, its administration is a far-reaching func- 
tion of County Boroughs and Counties and, sometimes, of 
Municipal Boroughs and Urban Districts. A central Depart- 
ment of government, the Board of Education, exists for pur- 
poses of superintendence. 

Things like Education and water supply are examples of 
governmental activities that cannot literally be justified on in- 
dividualist grounds. Though they represent an easy and 
natural extension of the individualist concept of protection, they 
are services that could, strictly speaking, be provided by private 
enterprise. However, once the function of government comes 
to be thought of as Including the service of froviding things, 
the way becomes open for indefinite expansion in various direc- 
tions. If the idea becomes established that a certain thing, such 
for example as roads, is necessarily the superior convenience is 
manifest of having the thing provided through cooperative ef- 
fort, that is to say, through government, rather than through 
individual enterprise. 

In England, Roads and the things that they involve are a 
primary concern of local government. The establishment, 
maintenance, and regulation of streets, highways, and bridges 
are matters with which Boroughs and Counties regularly deal^ 
and, in the case of Counties, certain responsibilities are devolved 
upon its subdivisions. The Ministry of Transport maintains 
a general supervision. 

When the superior convenience has been recognized of co- 
operative effort in respect of that which is necessaiy, only a short 
step leads to recognition of the convenience of similar effort in 
connection with what is desirable. Thus, for example, though 
certain individuals or families can possess their own libraries, 
they cannot, unless they are exceedingly wealthy, own the va- 
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riety of books that are to be found in a public library. On 
the basis of this same principlcj a great variety of activities i^j, 
in modern times^ included in the categoiy of social welfare. 
This result of abandoning a concept of government as .serving 
only the purpose of protecting individuals from the conse- 
quences of being left to their own devices in favour of a concept 
of government as providing various things to people leads to a 
point where government, i.n the name of welfare, furnishes 
things like opera houses, golf links, and swimming pools,: which 
would generally ' be admitted ' to be luxuries. 

The function of government that is perhaps fuithest removed 
from extreme individualist doctrine is what is in England called 
trading. This involves public ownership and operation of such 
things as markets, gas plants, electric plants, and street-car lines. 
The activities concerned are not only activities that could theo- 
retically be performed by private enterprise j they frequently are 
performed in that way. At the same time, many of them repre- 
sent somewhat natural extension of functions that have come 
to be regarded as governmental in character. The whole ques- 
tion is a highly controversial one. However that may be, the 
performance of such activities by local government in England 
is frankly recognized to be socialism. It is an indication of how 
far departure has been made from rigid individualism. 



CHAPTER XIX 

THE POWERS OF LOCAL GOVERNMENT 

The question of whether or not a particular activity ought to 
be undertaken by public authority is not so simple a question 
in respect of local government as it is in respect of central gov- 
ernment. If Parliament is faced with the question w^hetlier it 
ought to perform a given function, it has merely to balance the 
advantages of the proposed line of action against its disadvan- 
tages in terms of the general welfare. In a similar situation, 
a local agency must not only undertake such comparison , it must 
ask itself a question that Parliament need not ask itself. The 
local agency must ask itself whether it possesses the authority 
to do a thing that it has decided, or might decide, to be desirable. 
The simple reason is that all local agencies, unlike Parliament, 
possess only such authority as has been given to them. More- 
over, they are not always completely free to exercise as they 
see fit all the authority that has been given to them. In other 
words, the problem of the function of local government is 
closely connected with the question of the 'power of local gov- 
ernment and with the matter of control over local government. 

The agencies of local government derive all their authority 
from Parliament. Therefore, the law that forms the source of 
their authority is statutory in character. On the other hand, 
agencies of local government must not violate the general law 
of the country that is applicable to them. Hence, since the 
Common Law is part of this general law, the Common Lawq 
though it now seems to be recognized to be incapable of con- 
ferring authority upon local agencies, does seiwe to participate 
in fixing the legal boundaries within which local agencies oper- 
ate. The boundaries of the authority of any local agency are, 
in other words, defined in bpth a positive and negative sense by 
law. 

Local agencies, in being forbidden to violate the general law” 
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V of the country, are clearly ; analogous to, private individual^. 
• On the other hand, with respect to more positive actio,n,' such 
agencies are commonly ■ contrasted with ordinary human indi-* 
viduals. .The individual, according to this contrast, may, ■ on 
■ his own initiative, undertake anything he likes, so long as he 
'does not violate the law; whereas a local agency may under- 
take only what it is specifically authorized by statutory law , to 
undertake. ■ 

. . ■ There is another' important respect in which local government, 

is to be compared and contrasted with private individuals. The 
I whole matter is connected with the phenomenon of incorpora- 

tion. In all areas of local government in England, a corpora- 
tion exists. This means that either all the citizens or else the 
governing body of the community have been made, for pur- 
"f poses of legal convenience, into a f arson, A corporation, though 

it has from the nature of the case many resemblances to an in- 
dividual person, is sometimes called an person. At 

all events, a corporation differs from a human individual in one 
simple but important respect. It can act only through agents. 
A private person, as is well known, may either do a thing for 
himself or get someone else to do it for him. Moreover, he 
is legally as much responsible for the action of his authorized 
agent as if he had performed the action himself. In the case 
of a corporation, which can act only through agents, all acts 
* that may be called acts of the corporation must be acts of agents. 

In other words, all true actions of local government must be 
" within a defined sphere of agency. 

The law is the measure of whether a given action is in reality 
the action of a given agency; or, as is frequently said for con- 
venience if with some want of accuracy, the law determines the 
validity of the action of a local agency. In general, it may be 
said that any action of a local agency is invalid if the local 
agency does not possess the legal authority to perform the 
action; but, strictly speaking, the action, in such a case, is not in 
reality the action of the local agency. Since a local agency has 
no existence as a local agency except In so far as its constitution 
and activities are defined by law, any action that is not recog- 
nized by law to fall within the authority of an agency is not 
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an action of ' that agency. Thus, contrary to fairly common par- 
lance, a governmental agency cannot, strictly speaking, perform 
ail; illegal or invalid action. .That an action, in a physical sense, 
takes place there is no denying 5 that a person or group of per- 
sons who are normally denominated a governmental agency 
actually perform a physical action is equally certain, but, in the 
.eyes'nf the ^ law, the person or persons involved perform, .the 
action in their personar capacity, not in their capacity as agents 
of government. The action is said to be ultra ww,. which is 
equivalent to saying that it is, not a governmental action. There- 
fore, 'an invalid or an. .illegal or an ultra vires action in connec- 
tion with local government is mv alleged action of a person or 
persons alleged to be a local agency. 

^ The distinction between the private and public capacity of 
persons normally referred to as -agents of government, which 
serves as the measure of the validity or the invalidity of an 
action, has the effect, in practice, of bringing the judicial branch 
of government into play in connection with local government. 
In general, any individual who is involved may in effect resist 
an attempted employment of authority by local government, 
on the ground that the attempt is ultra vires. Determination 
in the matter is made by the judiciary. If the court agrees with 
the individual concerned, it takes the position that it must de- 
cline to enforce the attempted employment of authority, on the 
ground that the court applies only what is law. Similarly, in 
general, an attempt on the part of an individual to prove that 
he has been wronged by an agent of government is viewed by 
the courts in terms of the question whether the alleged wrong- 
doer was acting in his public or private capacity. In order for 
an individual person to commit a legal wrong, he must violate 
a law 5 but, since an agent of government as such cannot violate 
the law, redress must be sought against a private individual, who 
is also, though not in the given case, an agent of government. 

Although local government in England is endow^ed with 
powers only through statutory enactment, the nature and extent 
of such powers are affected by the fact that powers are granted 
through several kinds of enactment. In practice, local powers 
are granted in some fiv^ varieties of statutes. 
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Certain Acts of Parliament confer power in general upon 
one or more classes of local agencies. These Acts are known 
as General Acts, For examplcj an Act that' is made to apply to 
all Counties , would be a General Act. The local communities 
need take no initiative in the matter. When the Act has been 
passed through Parliament^ it adds to the powers. of all . agencies 
that fall in the category mentioned in the Act. 

.. Powers of local government a.re derived, in the second place, 
■from.' what are known as Adoptive Acts. These Acts are similar 
to General Acts in that they .are applicable to one or more classes 
. of local agencies. They differ from General Acts, however, in 
that they confer power in a given case only when a local agency 
falling within a class to which an Adoptive Act is applicable 
complies with whatever procedure is specified as requisite for 
the ^^hdoptioii’’ of the Act. This procedure varies in its details 
in different Adoptive Acts. In all cases, notice must be given 
through announcements in local newspapers. After that, mere 
adoption by a Council may be sufficient, or approval of a central 
authority may be necessary as well, or, again, in the case of 
Parishes, ratification by a special majority of the voters may be 
required. 

A third source of powder for local government is to be found 
in Local Acts. These Acts differ from General Acts in that 
they apply only to such agency as takes the initiative and is suc- 
cessful in securing the passage of a Private Bill, in accordance 
with the requisite procedure, through Parliament. If the Bill 
becomes law, the local agency that has sponsored the Bill re- 
ceives additional legal power. 

Local government in England acquired in the nineteenth 
century a certain amount of power through what are known as 
Clauses Acts. These Acts included in their provisions groups of 
^hnodeP^ clauses. Such a clause was formulated on the basis of 
experience, which was an indication that the clause had tended 
to recur in Local Acts. Clauses Acts containing these model 
clauses were, thus, a variety of General Act. They were also a 
variation on Adoptive Acts, for they could become the source 
of power for local government, if a local agency cared to pro- 
mote a Local Act incorporating the, model clauses. In the 
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course of Private Bill procedure, discussion of these clauses was 
dispensed with. 

Finally, local government may secure power through Pro- 
visional Order Confirmation Acts. Several Acts of Parliament 
have authorized Ministers conditionally to grant powers on 
various subjects to local agencies. In practice, the local agency 
petitions the Minister for an Order granting the power desired^ 
and if a given procedure is followed, which is intended to be 
like that of a Private Bill, and if the Minister consents, the 
Order is issued. However, the Order does not result in the im- 
mediate acquisition of power. The Order must be confirmed 
by Parliament. Along with other such Orders, it is included 
in a Provisional Order Confirmation Bill, which, when it . has 
passed through the several stages of paidianientary procedure, 
becomes law and gives legal validity to the power provisionally 
conferred by the Order. 

By virtue of various statutory enactments, local government 
in England is, in actual fact, possessed of a considerable amount 
of power. Indeed, the tendency, it would seem, is for as much 
power to be devolved upon local government as it can possibly 
be expected profitably to exercise. This tendency is in manifest 
accord with a well established tradition in England for local 
selj-government. It must, however, be viewed in connection 
with another tendency, — the modern tendency for the public 
as a whole more and more to be regarded as concerned in gov- 
ernmental activities as a whole and, hence, in the part played 
by local agencies in governmental activities. This second tend- 
ency manifests itself through control on the part of the central 
government over local government. Such control, which must 
not be thought of as fundamentally detrimental in practice to 
local self-government, takes several forms. 

The fact that local agencies may not exercise any power not 
delegated to them by statute constitutes, in itself, a kind of con- 
trol over local government. This is regularly referred to in. 
the United States as legislative control; and it is, in fact, the 
only kind of control, generally speaking, that exists in this 
country. Such control, it may be readily seen, tends to be, 
because of the concept of ^iltra vires ^ the same as judicial con- 
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' troL There is^ however, an important respect in which control ' 
may be thought of as' exercised by the' judiciaiy,. in, addition "to* 
the cases in. which attempted action on the part of' local agencies 
is objected to on the grounds that , it exceeds the, authority of ' 

: the agency involved. There may be objection to failure on the 
part, of a local agency to exercise power that' it undoubtedly 
possesses. This involves division of the powers, of local gov-, 

' eriiment into fermisswe powers and mandatory powers. ' ■ With 
respect to the first , kind of power, as the epithet indica.teSj local 
agencies may or may not act j, but, if they do act, the action .must, 
not be ultra vires. On the other hand, mandatory powers must, 
from the nature of the case, be exercised; and, in case of 
omission, the judiciary may be appealed to, in order for 
action to be obtained. Moreover, some powers are mandatory 
in the sense that statutory enactments provide that failure on 
the part of certain local agencies to perform Certain duties shall 
be punished by fine. It has been well said that mandatory 
powers granted in General Acts play a large part in bringing 
about such uniformity as there is in local government; whereas 
diversity results from permissive powers in such Acts and from 
special powers granted in Local Acts.^ 

When central control over local government in England is 
mentioned, the reference is not usually to legislative and ju- 
dicial control. It is rather to what may be called administrative 
control. 

The requirement that by-laws passed by a local Council must 
be approved by a central agency is a simple example of control 
of an administrative kind. Though refusal of such approval 
in a given case may be based on the view that the by-law in- 
volved is ultra vires ^ in which case disallowance may be thought 
of as merely anticipating future judicial action, nevertheless, 
such refusal may be based wholly on grounds of policy. This 
is control in a definite sense. The Council is to be thought of as 
acting within the sphere of its authority and the central agency 
as' considering the action to be unwise from the point of view 
of the country as a whole. 

^ Cf. Herman Finer, English Local Government (New York, 1934)^ 

P-175. . ' ■ t 
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la practice^ by-laws fall into two classes. The first class con- 
<^sists of by-laws passed by a Council in virtue of power granted 
through certain statutes to pass by-laws "^^for the good rule and 
govemmenC^ of the community. Such by-laws deal with a great 
variety of subjects. They do not require the positive approval 
of the central government y but they must be forwarded to the 
Secretary of State for Home Affairs, who may, within a period 
of forty days, disallow them. A second class of by-laws is com- 
posed of those authorized by Acts dealing with the specific sub- 
ject of Public Health. By-laws of this kind do not become 
effective until they have been approved by the Ministry of 
Health. Control with respect to both these classes of by-laws 
possesses the advantage of making available to a community 
through the central government the long, varied, and rich ex- 
perience of other communities. Indeed, a regular practice con- 
sists of the formulation of model by-laws by the central govern- 
ment and of their adoption by local governments. This prac- 
tice is a guaranty to a local agency that the by-law meets with 
the approval of the central government and that it is as unlikely 
as experience can make it to encounter difficulty with the judi- 
ciary. 

Various other means exist by which administrative control of 
the central government over local government may be, and is, 
exercised. Some of the more typical ones are naturally con- 
nected with finance. Thus, for example, all local accounts must, 
with a few exceptions, be audited by the central government. 
Again, unless a locality secures special power directly from Par- 
liament, all local loans must be authorized by the central gov- 
ernment. Another example is the control implicit in the making 
or the withholding of grants-in-aid* In such cases, minimum 
standards of service are stipulated j and inspection is naturally 
involved. Thus, inspection may be listed as another means of 
control. The matter of Police is an important example of the 
respect in which grants-in-aid coupled with inspection operate. 
Still other kinds of control include the making of enquiries, tKe 
keeping of statistics, the offering of advice, and so on. 

It has become customary in the United States, in connection 
with local government, to contrast the typical legislative control 
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in this country with the administrative control that is prevalent 
in England and in. Europe in 'general. Such a contrast is 'Usually . 
unfavourable to the American situation. Legislative control is 
criticised as being rigid 3 whereas administrative control Is con-. 
.ceived to possess the virtue of flexibility. Control over local, 
loans is often cited as an example. In such a. case, legislative 
control must take the form of a statutory limit on the size of 
the indebtedness that a locality may incur. When this, limit 
is, reached, no further loan is possible until the law is changed... 
This is true even though the borrowing undertaken before 'the 
limit is reached, may be of vert" doubtful wisdo.m. and' the bor-, 
rowing desired after the limit is reached may be altogether com- 
mendable. Under administrative control, each loan proposed by 
a locality is considered on its own merits. The administrative 
branch of the central government formulates an opinion in the 
matter that is based on the interests of the country as a whole 
and on the accumulated experience of the central government 
with respect to all kinds of loans. If approval of a proposed 
loan is withheld, the locality may feel some confidence that its 
undertaking would have been unwise. 

One aspect of the administmtive control of local government 
in England ought to be remembered. That is the matter of 
its connection with the phenomenon of ministerial responsibility. 
The heads of the Departments of the central government that 
exercise control in respect of local government are, after all, 
Ministers. As such, they are responsible to the House of Com- 
mons. A vigilant Opposition would presumably seize with 
avidity upon any abuse in the matter of control over the activi- 
ties of local agencies. Thus, control is exercised in conditions 
of political democracy. Such control could probably not be 
profitably extended very far in a democratic country where min- 
isterial responsibility does not exist. This is manifestly an im- 
portant consideration in connection with control In the several 
States in the United States. 

**The whole question of central control over local agencies is, It 
may easily be seen, connected with tjie matters of decentraliza- 
tion and of local self-government. Any description of such con- 
trol in England risks giving the impression of a highly central- 
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ized system. It ought rather to serve to emphasize the fact that 
^decentralization and local self-government are relative matters, 
that they are matters not so much of theory as of practice, and 
that practice is in large measure determined by tradition. The 
fact is that local government in England is based solidly on 
the voters in their capacity as members of the several com- 
munities, and central government on the voters in their capacity 
as members of the general community. Much that is called 
control may in reality be considered cooperation. Moreover, 
beyond that/the localities are possessed of a well marked rela- 
tive autonomy. The principal local governmental agencies are 
chosen by the voters. The local community is almost wholly 
unrestricted in determining the internal structure of its govern- 
ment. It possesses wide powers, many of which it may or may 
not exercise as it sees fit. In all cases, it can remain relatively 
free from interference so long as its accomplishments do not 
fall below certain minimum. On the balance, England re- 
mains far excellence the country of local self-government. 
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Tlie undergraduate student of English Government maj^ 
.easily compile a list of 'many more worthwhile wmrks than he 
will normalty be able to consult. Such works may be conveni- 
ently placed in one of three categories. 

I. PRIMARY MATERIALS 

The student who undertakes to put first things first will con- 
sult as many primary sources of knowledge as possible concern- 
ing English Government. In general^ such sources take the 
form of documentary material. There is a great wealth of it* 
Such collections of this kind of material as are easily accessible 
Jiave usually been prepared for students of history. In this 
connection, so far as American works are concerned, reference 
may be made to 

Adams, G. B., and Stephens, H. M., Select Documents of Eng- 
lish Constitutional History (New York, 1920); and 
Violette, E. M., English Constitutional Documents Since 18^2 
(New York, 1936). 

Well known collections of the same sort in England include 
Gardiner, S. R., Constitutional Documents of the Puritan Revo- 
lution (Oxford, 1899) 

Lodge, E. C., and Thornton, G. A., English Constitutional 
Documents (Cambridge, 1935) 

Prother, G. W., Select Statutes and Constitutional Documents 
Illustrative of the Reigns of Elizabeth and Jam-es I (Ox- 
ford, 1898) 

RoBertson, C. G., Select Statutes^ Cases y and Documents (Lon- 
don, 1927) ■ , _ ^ 

Stubbs, W., Select Charters and Other Illustrations of English 
Constitutional History (9th ed., Oxford, 1913). 
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For students of political science^ a certain number of docu- 
mentSj though combined with ^^readings/’ may be found in 
Hillj N. h.j and Stoke, H. W., The Background of Eurofean 
Governments (New York, 1935)7 Part L 
From the legal point of view, several good collections of cases 
on Constitutional Law are available. Reference may be made, 
for example, to 

Keir, D. L., and Lawson, F. H., Cases in Constitutional Lmo 
(Oxford, 1933)- 

OiEcial documents are published in England in bewildering 
profusion. The student who has occasion to set out into the 
labyrinth will do well to consult such works as 
Carr, C. T., Delegated Legislation (Cambridge, 1921)5 and 
Lees-Smith, H. B., Guide to 'Parliamentary and Official Papers 
(Oxford, 1924). 

Of easily accessible (from His Majesty^s Stationery Office) 
particular documents which serious students ought to consult, 
the following somewhat random list contains a few important 
examples: 

Standing Orders of the House of Commons (frequent editions) 
Report of the Conference on the Reform of the Second Cham- 
ber (Cmd. 9038, 1918) 

Report of the Machinery of Government Committee (Cmd. 
9230, 1918) 

Report on Indian Constitutional Reforms (Cmd. 91 09, 1918) 
Imperial Conference^ igzd. Summary of Proceedings (Cmd. 
2768, 1926) 

Imperial Conference^ igso. Summary of Proceedings (Cmd. 

3717. 1930) 

Report of the Royal Commission on the Civil Service (Cmd. 

3909. 1931) 

Special Report from the Select Committee on Procedure on 
Public Business (1931) 

Report of the Committee on Ministers* Powers (Cmd, 4060, 
1932). 

Much less accessible, but of ihestimable value, is 
Reports of the Royal Commission on Local Goverment (Cmd. 
2 So 6 y 1925, Cmd.r32i3, 1928, and Cmd. 3436, 1929) with 
many volumes of evidence, etc. 
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Of somewhat different ■ kind, the following pamphlets are 
examples of documents well worth reading: 

For Socialism and Peace (Published by the Labour Partyj Lon- 
. don^ 1934) > and 

The Liberal Way (Published by the National Liberal Federa- 
tion, London^ 1934). 

2. BOOKS THAT MAY BE CONSIDERED CLASSICS , ' 

Opinions will differ as to what books can claim a place in 
this category j but a good case can be made for reading such 
books in preference to many that are more recent in date. In 
this country, a place of honour should be given to 
Lowell, A. L., The Government of England (New’- ed., 2 vols., ' 
New York, 1912). 

In England, first mention ought probably to go to Walter 
Bagehot’s The English Constitution. A convenient edition, 
with a preface by the late Lord Balfour, was published by the 
Oxford Press in 1928. At the first opportunity, students should 
read, in addition to the above, the two following books: 

Dicey, A. V., Introduction to the Study of the Law of the Con- 
stitution (8th ed., London, 1915) j and 
Low, S., The Governance of England (Revised ed., London, 
1914). 

3. SECONDARY SOURCES 

Important books that fall in this category are too numerous 
to list with any completeness. Special emphasis may be given 
to various books on English Constitutional History. That of 
the late G. B. Adams is perhaps the most satisfactory for Amer- 
ican students. Of English authors of such books, some of which 
can probably claim to be classics, mention may be made of the 
names of Hallam, Maitland, May, Medley, Stubbs, and Tas- 
well-Langmead. Similarly, several works on English Legal 
History may be recommended, — especially, that of Pollock and 
Maitland and that of Holdsworth. ^ 

Several books dealing with English Government in general 
contain a convenient wealth of detail, , An American volume of 
this sort is 
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Ogg, F. K.y English Government and Politics (Revised ed.^^ 
New York, 1936). 

A small English volume of ready reference is 
Clarke, Outlines of Central Government (7th ed., Lon- 
don, 1935). 

From a more legal point of view, considerable detail of great 
accuracy is contained in 

Wade, E. C. S., and Phillips, C. G., Constitutional Law X'R.t- 
vised ed., London, 1933). 

The books contained in the following list, which is in no 
sense exhaustive, are all worth consulting: 

Allen, C. IL.j Bureaucracy Trimnfhant (Oxford, 1931) 

Amos, M., The English Constitution (London, 1930) 

Anson, W. R., Lot and Ctistom of the Constitution (5th and 
4th ed., 2 vols., 192a and 1935) 

Campion, G. F. M., An Introduction to the Procedure of the 
House of Commons {’Londoiij 

Carter, A. T., History of English Courts (5th ed., London, 

. 1927) ^ 

Elliott, W. Y., The New British Empire (New York, 1932) 
Ensor, R. C. K., Courts and Judges (Oxford, 1933) 

Finer, H., English Local Government (New York, 1934) 

Finer, H., The Theory and Practice of Modern Government 
(2 vols., London, 1932) ^ 

Hasluck, E. L., Local Government in (Cambridge, 

^936) 

Hearnshaw, F. J. C., Conservatism in England (London, 1933) 
Hewart, The New Desfotism (London, 1929) 

Hills, J. W., The Finance of Government 1925) 

Ilbert, C., Parliament (Revised ed., London, 1920) 

Jennings, W. I., Cabinet Government (Cambridge, r936) 
Jennings, W. L, Parliamentary Reform (London, 1934) 
Jennings, W. L, Principles of Local Government Law (Lon- 
don, 1931) 

Jennings, W, L, The Law and the Constitution (London, 

1933) 

Keith, A. B., The Governments of the British Empire (New 
York'; 1935) 
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Laski, H. J./ The Crisis and the Constitution (London, 1932) 
MacDonagh, M., The English King (London, 1929) , 
MacDonagh, M., The Pageant of Parlmmsnt (2 vols., Lon- 
don, 1921) 

Maud, J. P. R., Local Government (London, 1932) 

■ Morrison, H., and Abbott, W. S., Parliament: What it is and 
Hov) it Works (London, 1934) 

Muir, J. R., How Britain is Governed (Revised ed., London, 

1933) 

Mustoe, N. E., The. Law md Organhation of the British Civil 
Service (London, 1932) 

Patterson, C. P., The Administration of Justice in Great Britain 
(Austin, 1936) 

Pike, E. R., Political Parties and Policies (London, 1934) 
Pollard, A. F., The Evolutioi^ of Parliament (2nd ed., London, 
1926) 

Port, F. J., Administrative Law (London, 1929) 

Robson, W. A., Justice and Administrative Law (London, 
1928) ■ 

Snell, H., Laily Life in Parliament (London, 1930) 
Whitehall Series (London, 1925 to date) 

Young, E. H. {LoTdKtimtt)y Tke System of National Finance 
(3rd ed., London, 1936). 

ARTICLES IN LEARNED REVIEWS IN THIS COUNTRY AND ENGLAND 
EXIST, OF COURSE, IN GREAT PROFUSION. 
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